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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 191 
(T.D. 02-38) 


RIN 1515-AD02 


MANUFACTURING SUBSTITUTION DRAWBACK: 
DUTY APPORTIONMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim rule; solicitation of comments. 


SUMMARY: This document amends the Customs Regulations on an in- 
terim basis to provide the method for calculating manufacturing sub- 
stitution drawback where imported merchandise, which is dutiable on 
its value, contains a chemical element and amounts of that chemical ele- 
ment are used in the manufacture or production of articles which are 
either exported or destroyed under Customs supervision. Recent court 
decisions have held that a chemical element that is contained in an im- 
ported material that is subject to an ad valorem rate of duty may be des- 
ignated as same kind and quality merchandise for drawback purposes. 
This amendment provides the method by which the duty attributable to 
the chemical element can be apportioned. This amendment requires a 
drawback claimant, where applicable, to make this apportionment cal- 
culation. 


DATES: This interim rule is effective July 24, 2002. Comments must be 
received on or before September 23, 2002. 


ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to the U.S. Customs Service, Office of Regulations & Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue N.W., Wash- 
ington, D.C. 20229. Submitted comments may be inspected at the U.S. 
Customs Service, 799 9th Street, N.W., Washington, D.C., during regular 
business hours. Arrangements to inspect submitted comments should 
be made in advance by calling Mr. Joseph Clark at (202) 572-8768. 


FURTHER INFORMATION CONTACT: William G. Rosoff, Chief, 
Duty and Refund Determinations Branch, Office of Regulations and 
Rulings, U.S. Customs Service, Tel. (202) 572-8807. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Drawback—19 U.S.C. 1313 


Section 313 of the Tariff Act of 1930, as amended, (19 U.S.C. 1313), 
concerns drawback and refunds. Drawback is a refund of certain duties, 
taxes and fees paid by the importer of record and granted to a drawback 
claimant upon the exportation, or destruction under Customs supervi- 
sion, of eligible articles. The purpose of drawback is to place U.S. export- 
ers on equal footing with foreign competitors by refunding most of the 
duties paid on imports used in domestic manufactures intended for ex- 
port. 


Substitution for drawback purposes—19 U.S.C. 1313(b) 


There are several types of drawback. Under section 1313(b), a 
manufacturer can recoup duties paid for imported merchandise if it uses 
merchandise of the same kind and quality to produce exported articles 
pursuant to the terms of the statute. Section 1313(b) reads, in pertinent 
part, as follows: 


(b) Substitution for drawback purposes 

If imported duty-paid merchandise and any other merchandise 
(whether imported or domestic) of the same kind and quality are 
used in the manufacture or production of articles within a period 
not to exceed three years from the receipt of such imported mer- 
chandise by the manufacturer or producer of such articles, there 


shall be allowed upon the exportation, or destruction under cus- 
toms supervision, of any such articles, notwithstanding the fact 
that none of the imported merchandise may actually have been 
used in the manufacture or production of the exported or destroyed 
articles, an amount of drawback equal to that which would have 


been allowable had the merchandise used therein been imported 
* * * 


Manufacturing substitution drawback is intended to alleviate some of 
the difficulties in accounting for whether imported merchandise has, in 
fact, been used in a domestic manufacture. Section 1313(b) permits do- 
mestic or other imported merchandise to be used as the basis for draw- 
back, instead of the actual imported merchandise, so long as the 
domestic merchandise is of the “same kind and quality” as the actual im- 
ported merchandise. 

Several recent court cases have examinec ‘he scope of the term “same 
kind and quality” as used in 19 U.S.C. 1313(b). See E.I. DuPont De Ne- 
mours and Co. v. United States, 116 F. Supp. 2d 1343 (Ct. Int’] Trade 
2000). See also International Light Metals v. United States, 194 F.3d 
1355 (Fed. Cir. 1999). In these cases, the courts held that a chemical ele- 
ment that is contained in an imported material that is dutiable on its 
value may be designated as same kind and quality merchandise for pur- 
poses of manufacturing substitution drawback pursuant to 19 U.S.C. 
1313(b). 
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In DuPont, the court held that apportionment is a feasible method of 
claiming a drawback entitlement. DuPont, 116 F. Supp. 2d at 1348-49. 
Under these regulations, therefore, a substitution drawback claimant 
must apportion the duty attributable to a chemical element contained in 
an ad valorem duty-paid imported material if it is claimed that a chemi- 
cal element was used in the domestic production of articles that were ex- 
ported or destroyed under Customs supervision within the prescribed 
time period. The drawback claim on the chemical element that is the 
designated merchandise must be limited to the duty apportioned to that 
chemical element on a unit-for-unit attribution using the unit of mea- 
sure set forth in the Harmonized Tariff Schedule of the United States 
that is applicable to the imported material. The apportionment is neces- 
sary to avoid overpayment of drawback. 


Amendment to § 191.26(b) of the Customs Regulations 


Section 191.26 of the Customs Regulations (19 CFR 191.26) sets forth 
the recordkeeping requirements for manufacturing drawback. Para- 
graph (b) of this section describes the recordkeeping requirements for 
substitution drawback. 

Toimplement the courts’ interpretation of 19 U.S.C. 1313(b), this doc- 
ument amends § 191.26(b) by adding language that explains how to ap- 
portion the duty attributable to same kind and quality chemical 
elements contained in ad valorem duty-paid imported materials for pur- 
poses of manufacturing substitution drawback. This document also 
amends § 191.26(b) to provide an example of apportionment calcula- 
tions. 


Duty apportionment calculation 


In order for a drawback claimant to be able to ascertain what portion 
of the ad valorem duty paid on imported merchandise is attributable toa 
chemical element contained in the merchandise, an apportionment cal- 
culation is necessary. First, if the imported duty-paid material is a com- 
pound with other constituents, including impurities, and the purity of 
the compound in the imported material is shown by satisfactory analy- 
sis, that purity, converted to a decimal equivalent of the percentage, is 
multiplied against the entered amount of the material to establish the 
amount of pure compound. The amount of the element in the pure com- 
pound is to be determined by use of the atomic weights of the constitu- 
ent elements, converting to the decimal equivalent of their respective 
percentages, and multiplying that decimal equivalent against the 
above-determined amount of pure compound. Second, the amount 
claimed as drawback based on a contained element must be taken into 
account and deducted from the duty paid on the imported material that 
may be claimed on any other drawback claim. 


COMMENTS 


Before adopting this interim regulation as a final rule, consideration 
will be given to any written comments timely submitted to Customs, in- 
cluding comments on the clarity of this interim rule and how it may be 
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made easier to understand. Comments submitted will be available for 
public inspection in accordance with the Freedom of Information Act 
(5 U.S.C. 552), $1.4 of the Treasury Department Regulations (31 CFR 
1.4), and §103.11(b) of the Customs Regulations (19 CFR 103.11(b)), on 
regular business days between the hours of 9 a.m. and 4:30 p.m. at the 
Regulations Branch, Office of Regulations and Rulings, U.S. Customs 
Service, 799 9th Street, N.W., Washington, D.C. 


INAPPLICABILITY OF PRIOR PUBLIC NOTICE AND COMMENT PROCEDURES 

Pursuant to the provisions of 5 U.S.C. 553(b)(B), Customs has deter- 
mined that prior public notice and comment procedures on this regula- 
tion are unnecessary and contrary to public interest. The regulatory 
changes to the Customs Regulations add language necessitated by re- 
cent decisions of the Court of International Trade and the Court of Ap- 
peals for the Federal Circuit. The regulatory changes benefit the public 
by providing specific information as to how a drawback claimant is to 
correctly make the requisite duty apportionment calculations when 
claiming manufacturing substitution drawback for a chemical element 
contained in ad valorem duty-paid imported merchandise. For these 
reasons, pursuant to the provisions of 5 U.S.C. 553(d)(1) and (3), Cus- 
toms finds that there is good cause for dispensing with a delayed effec- 
tive date. 


EXECUTIVE ORDER 12866 
This document does not meet the criteria for a “significant regulatory 
action” as specified in Executive Order 12866. 


REGULATORY FLEXIBILITY ACT 

Because no notice of proposed rulemaking is required for this rule, the 
provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do not 
apply. 

DRAFTING INFORMATION 

The principal author of this document was Suzanne Kingsbury, Regu- 
lations Branch, Office of Regulations and Rulings, U.S. Customs Ser- 
vice. However, personnel from other offices participated in its 
development. 

LisT OF SUBJECTS 

19 CFR Part 191 

Claims, Commerce, Customs duties and inspection, Drawback. 

AMENDMENT TO THE REGULATIONS 

For the reason stated above, part 191 of the Customs Regulations (19 

CFR part 191), is amended as set forth below. 
PART 191—DRAWBACK 

1. The general authority citation for part 191 continues to read as 

follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 22, Harmo- 
nized Tariff Schedule of the United States), 1313, 1624. 
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* * * * 


2. Section 191.26 is amended: 

a. In paragraph (b)(2) by removing the word “and” after the semi- 
colon; 

b. At the end of paragraph (b)(3) by removing the period and adding “; 
and”; 

c. By adding a new paragraph (b)(4) to read as follows: 


§ 191.26 Recordkeeping for manufacturing drawback. 


* * ok *K * od 


(b) Substitution manufacturing. * * * 

(4) If the designated merchandise is a chemical element that was con- 
tained in imported material that was subject to an ad valorem rate of 
duty, and a substitution drawback claim is made based on that chemical 
element: 

(i) The duty paid on the imported material must be apportioned 
among its constituent components. The claim on the chemical element 
that is the designated merchandise must be limited to the duty appor- 
tioned to that element on a unit-for-unit attribution using the unit of 
measure set forth in the Harmonized Tariff Schedule of the United 
States (HTSUS) that is applicable to the imported material. If the mate- 
rial is a compound with other constituents, including impurities, and 
the purity of the compound in the imported material is shown by satis- 
factory analysis, that purity, converted to a decimal equivalent of the 
percentage, is multiplied against the entered amount of the material to 
establish the amount of pure compound. The amount of the element in 
the pure compound is to be determined by use of the atomic weights of 
the constituent elements and converting to the decimal equivalent of 
their respective percentages and multiplying that decimal equivalent 
against the above-determined amount of pure compound. 

(ii) The amount claimed as drawback based on the chemical element 
must be deducted from the duty paid on the imported material that may 
be claimed on any other drawback claim. 


Example 


Synthetic rutile that is shown by appropriate analysis in the entry pa- 
pers to be 91.7% pure titanium dioxide is imported and dutiable at a 5% 
ad valorem duty rate. The amount of imported synthetic rutile is 30,000 
pounds with an entered value of $12,000. The total duty paid is $600. 
Titanium in the synthetic rutile is designated as the basis for a draw- 
back claim under 19 U.S.C. 1313(b). The amount of titanium dioxide in 
the synthetic rutile is determined by converting the percentage (91.7%) 
to its decimal equivalent (.917) and multiplying the entered amount of 
synthetic rutile (30,000 pounds) by that decimal equivalent (.917 x 
30,000 = 27,510 pounds of titanium dioxide). The titanium, based on 
atomic weight, represents 59.93% of the constituents in titanium diox- 
ide. Multiplying that percentage, converted to its decimal equivalent, by 
the amount of titanium dioxide determines the titanium content of the 
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imported synthetic rutile (.5993 x 27,510 pounds = 16,486.7 pounds). 
Therefore, up to 16,486.7 pounds of titanium is available to be desig- 
nated as the basis for drawback. The ratio between the amount of tita- 
nium and the total amount of imported synthetic rutile is determined by 
dividing the weight of the titanium by the weight of the synthetic rutile 
(16,486.7 + 30,000 = .550) or 55%. Accordingly, 55% of the duty is ap- 
portioned to the titanium content which is the designated merchandise 
of the imported synthetic rutile. As the per-unit duty paid on the syn- 
thetic rutile is calculated by dividing the duty ($600) by the amount of 
the imported synthetic rutile (30,000), the per-unit duty is two cents of 
duty per pound ($600 + 30,000 = $0.02). The per pound duty on the ti- 
tanium is calculated by multiplying the factor of 55% (.55 x $0.02 = 
$0.011 per pound). If an exported titanium alloy ingot weighs 17,000 
pounds, in which 16,000 pounds of titanium was used to make the ingot, 
drawback is determined by multiplying the duty per pound factor 
($0.011 per pound) by the weight of the titanium contained in the ingot 
(16,000 pounds) to calculate the duty available for drawback ($0.011 x 
16,000 = $176). Because only 99% of the duty can be claimed, drawback 
is determined by multiplying the available duty amount by 99% (.99 x 
$176 = $174.24). As the oxygen content of the titanium dioxide is 45% of 
the synthetic rutile, if oxygen is the designated merchandise on another 
drawback claim, that factor would be used to determine the duty avail- 
able for drawback based on the substitution of oxygen. 
ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: July 18, 2002. 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, July 24, 2002 (67 FR 48368)] 
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19 CFR Part 191 
(T.D. 02-39) 
RIN 1515-AC67 


MERCHANDISE PROCESSING FEE ELIGIBLE TO BE 
CLAIMED AS UNUSED MERCHANDISE DRAWBACK 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document adopts as a final rule, with some changes, 
the interim rule amending the Customs Regulations that was published 
in the Federal Register on February 9, 2001, as T.D. 01-18. The interim 
rule amended the regulations to indicate that merchandise processing 
fees are eligible to be claimed as unused merchandise drawback. The 
change was made to reflect a recent court decision in which merchandise 
processing fees were found to be assessed under Federal law and im- 
posed by reason of importation and therefore eligible to be claimed as 
unused merchandise drawback pursuant to 19 U.S.C. 1313(j). The 
amendment requires a drawback claimant to apportion the merchan- 
dise processing fee to that merchandise that provides the basis for draw- 
back. 


EFFECTIVE DATE: July 25, 2002. 


FOR FURTHER INFORMATION CONTACT: William G. Rosoff, Chief, 
Duty and Refund Determinations Branch, Office of Regulations and 
Rulings, U.S. Customs Service, Tel. (202) 572-8807. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Merchandise Processing Fees—19 U.S.C. 58c(a)(9)(A) 

Merchandise processing fees are fees the Secretary of the Treasury 
charges and collects for the processing of merchandise that is formally 
entered or released into the United States. See 19 U.S.C. 58c(a)(9)(A). A 
merchandise processing fee is assessed as a percentage of the value of 
the imported merchandise, as determined under 19 U.S.C. 1401a. The 
ad valorem rate is currently 0.21 percent. (See 19 CFR 24.23). Section 
58c(b)(8)(A)(i) provides that the fee charged under subsection (a)(9) 
may not be less than $25, unless adjusted pursuant to subsection 
(a)(9)(B) of this section. 

Merchandise processing fees are subject to two monetary limits: 

(1) Acap of $485 is imposed by 19 U.S.C. 58c(a)(9)(B)(i) for any release 
or entry, including weekly Free Trade Zone entries (see section 410 of 
the Trade and Development Act of 2000, Pub. L. 106-200, 114 Stat. 251, 
enacted on May 18, 2000), for which the value of merchandise subject to 
the fee exceeds $230,952.38 ($485 + .0021 = $230,952.38), and; 
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(2) For certain monthly entries, as prescribed by Pub. L. 101-382, sec- 
tion 111(f), as amended, and implemented by § 24.23(d) of the Customs 
Regulations (19 CFR 24.23(d)), the merchandise processing fee is limit- 
ed to the lesser of the following: 

(i) Acap of $400 where the value of the merchandise subject to the fee 
exceeds $190,476.19 ($400 + .0021 = $190,476.19); or 

(ii) The amount determined by applying the ad valorem rate under 
paragraph (b)(1)(i)(A) of § 24.23 to the total value of such daily importa- 
tions. 


Drawback—19 U.S.C. 1313 


Section 313 of the Tariff Act of 1930, as amended, (19 U.S.C. 1313), 
concerns drawback and refunds. Drawback is a refund of certain duties, 
taxes and fees paid by the importer of record and granted to a drawback 
claimant under specific conditions. There are several types of drawback. 
Section 1313(j) concerns drawback for “unused merchandise,” and pro- 
vides, pursuant to specific conditions set forth therein, that a refund of 
99 percent of each duty, tax, or fee “imposed under Federal law because 
of [an article’s] importation” will be refunded as drawback. 


Merchandise Processing Fees Eligible to be Claimed as Unused 
Merchandise Drawback 


The issue of whether a merchandise processing fee is “imposed under 
Federal law because of [an article’s] importation,” and therefore eligible 
to be claimed as unused merchandise drawback pursuant to the terms of 
section 1313(j), was recently examined by the Court of Appeals for the 
Federal Circuit (CAFC) in Texport Oil v. United States, 185 F.3d 1291 
(Fed. Cir. 1999). In that case, the court held that as merchandise process- 
ing fees are “assessed under Federal law” (pursuant to 19 U.S.C. 
58c(a)(9)) and “explicitly linked to import activities,” they are imposed 
by reason of importation and therefore subject to unused merchandise 
drawback by application of the statute. 

On February 9, 2001, Customs published in the Federal Register (66 
FR 9647), as T.D. 01-18, an interim rule amending §§ 191.2, 191.3 and 
191.51 to reflect the CAFC’s decision in Texport Oil. In that document, 
the Customs Regulations were amended to allow merchandise process- 
ing fees to be claimed as unused merchandise drawback, and to provide 
specific information as to how a drawback claimant is to correctly calcu- 
late that portion of a merchandise processing fee that is eligible to be 
claimed as unused merchandise drawback. 


DISCUSSION OF COMMENTS 


Two commenters responded to the solicitation of public comment 
published in T.D. 01-18. A description of the comments received, togeth- 
er with Customs analyses, is set forth below. 


Comment: 


One commenter noted that the illustration presented in Example 2, 
as set forth in the amendments to § 191.51, is inaccurate and inconsis- 
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tent with the provisions of § 191.51(b)(2)(iii). Pursuant to 
§ 191.51(b)(2)(iii), “the amount of merchandise processing fee appor- 
tioned to each line item is multiplied by 99 percent to calculate that por- 
tion of the fee attributable to each line item that is eligible for 
drawback.” It is noted that although Example 1 in § 191.51 illustrates 
the amount of merchandise processing fee eligible for drawback per line 
item by multiplying by 99 percent (0.99), Example 2 does not. As a re- 
sult, some of the figures used in Example 2 are incorrect. 


Customs response: 

Customs agrees with the comment submitted regarding Example 2. 
Consequently, this document amends § 191.51, Example 2, to insert lan- 
guage that illustrates the amount of merchandise processing fee eligible 
for drawback per line item by multiplying the amount by 99 percent 
(0.99). As a result of this amendment, the figures in Example 2 will be 
revised. It is also noted that this document corrects a clerical error in 
Example 2, Line Item 1, and the figure $70,000 will be replaced by the 
figure $7,000. 

Comment: 

One commenter opposed the apportionment formula set forth in T.D. 
01-18 and proposed that the merchandise processing fees not be appor- 
tioned across the entire entry, but be allowed to be allocated to individu- 
al items. The commenter also notes that as drawback for merchandise 
processing fees is allowed pursuant to section 1313(p)(4)(B), the Cus- 
toms Regulations should be amended to reflect this fact. 

Customs response: 

Customs does not agree with the commenter’s proposal. It is noted 
that pursuant to 19 U.S.C. 58c(a)(9)(B)(i), a merchandise processing fee 
cap of $485 is applicable to each entry. For this reason, it is necessary 
that the merchandise processing fee be apportioned and refunded as a 
percentage of the entire entry. 

The commenter’s statement that the Customs Regulations should be 
amended to include reference to the fact that section 1313(p)(4)(B) au- 
thorizes drawback for merchandise processing fees has merit. Customs 
will prepare another document for publication in the Federal Register 
that amends the regulations in this regard. 


CONCLUSION 

After review of the comments and further consideration, Customs has 
decided to adopt as a final rule the interim rule published in the Federal 
Register (66 FR 6647) on February 9, 2001, as T.D. 01-18, with changes, 
discussed above, regarding amendment to § 191.51, Example 2, to insert 
language that illustrates the amount of merchandise processing fee eli- 
gible for drawback per line item by multiplying the amount by 99 per- 
cent (0.99). As a result of this amendment, the figures in Example 2 will 
be revised. This document also corrects a clerical error in Example 2, 
Line Item 1, whereby the figure $70,000 will be replaced by the figure 
$7,000. 
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INAPPLICABILITY OF DELAYED EFFECTIVE DATE 
These regulations serve to conform the Customs Regulations to re- 
flect a recent decision by the Court of Appeals for the Federal Circuit and 
to finalize an interim rule that is already effective. In addition, the regu- 
latory changes benefit the public by allowing merchandise processing 
fees to be claimed as unused merchandise drawback, and by providing 
specific information as to how a drawback claimant is to correctly calcu- 
late that portion of a merchandise processing fee that is eligible to be 
claimed as unused merchandise drawback. For these reasons, pursuant 
to the provisions of 5 U.S.C. 553(d)(1) and (3), Customs finds that there 

is good cause for dispensing with a delayed effective date. 


THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Because no notice of proposed rulemaking was required, the provi- 
sions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do not apply. 
Further, these amendments do not meet the criteria for a “significant 
regulatory action” as specified in Executive Order 12866. 


DRAFTING INFORMATION 


The principal author of this document was Ms. Suzanne Kingsbury, 
Regulations Branch, Office of Regulations and Rulings, U.S. Customs 
Service. However, personnel from other offices participated in its devel- 
opment. 


LisT OF SUBJECTS IN 19 CFR Part 191 
Claims, Commerce, Customs duties and inspection, Drawback. 


AMENDMENT TO THE REGULATIONS 


For the reasons stated above, the interim rule amending §§ 191.2, 
191.3 and 191.51 of the Customs Regulations (19 CFR 191.2, 191.3 and 
191.51), which was published at 66 FR 9647-9650 on February 9, 2001, 
is adopted as a final rule with the changes set forth below. 


PART 191—DRAWBACK 

1. The general authority citation for part 191 is revised to read as 
follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 23, Harmo- 
nized Tariff Schedule of the United States), 1313, 1624. 

2. In § 191.51(b)(2), Example 2 is revised to read as follows: 
§ 191.51 Completion of drawback claims. 

* a 2 * * * 


(6) Drawback due.— 


* * * * t * * 


(2) Merchandise processing fee apportionment calculation. 


ok BS * * * * * 
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Example 2 


This example illustrates the treatment of dutiable merchandise that 
is exempt from the merchandise processing fee and duty-free merchan- 
dise that is subject to the merchandise processing fee. 


Line item 1— 700 meters of printed cloth valued at $10 per meter 
(total value $7,000) that is exempt from the mer- 
chandise processing fee under 19 U.S.C. 
58c(b)(8)(B) (ii) 

Line item 2— 15,000 articles valued at $100 each (total value 
$1,500,000) 

Line item 3— 10,000 duty-free articles valued at $50 each (total 
value $500,000) 


The relative value ratios are calculated using line items 2 and 3 only, 
as there is no merchandise processing fee imposed by reason of importa- 
tion on line item 1. 


Line item 2— 1,500,000 + 2,000,000 = .75 (line items 2 and 3 
form the total value of the merchandise subject to 


the merchandise processing fee). 
Line item 3 — 500,000 + 2,000,000 = .25. 


If the total merchandise processing fee paid was $485, the amount of 
the fee attributable to line item 2 is $363.75 (.75 x $485 = $363.75). The 
amount of the fee attributable to line item 3 is $121.25 (.25 x $485 = 
$121.25). 

The amount of merchandise processing fee eligible for drawback for 
line item 2 is $360.1125 (.99 x $363.75). The amount of fee eligible for 
line item 3 is $120.0375 (.99 x $121.25). 

The amount of drawback on the merchandise processing fee attribut- 
able to each unit of line item 2 is $.0240 ($360.1125 + 15,000 = $.0240). 
The amount of drawback on the merchandise processing fee attribut- 
able to each unit of line item 3 is $.0120 ($120.0375 + 10,000 = $.0120). 

If 1,000 units of line item 2 were exported, the drawback attributable 
to the merchandise processing fee is $24.00 ($.0240 x 1,000 = $24.00). 


oa oe * 


ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: July 19, 2002. 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, July 25, 2002 (67 FR 48547)] 
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ERRATA 


In Customs Bulletin and Decisions, Vol. 36, No. 30 of July 24, 2002, on 
page 17, a document entitled “Foreign Currencies—Quarterly Rates of 
Exchange: July 1, 2002 Through September 30, 2002” was misdesig- 
nated as T.D. No. 02-36. The correct T.D. number designation for that 
document is T.D. 02-41. 


JOSEPH CLARK, 
Office of Regulations and Rulings. 





U.S. Customs Service 


General Notices 


USE OR REPLACEMENT OF CONTINUOUS 
BONDS THAT WERE DESTROYED IN NEW YORK 


AGENCY: United States Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice advises the public that importers will be af- 
forded additional time to follow the procedures previously prescribed to 
ensure continuous bond coverage on future import transactions in the 
case of continuous bonds maintained by Customs in New York that were 
destroyed in the terrorist attack on September 11, 2001. 


DATE: A copy of a current bond must be provided to Customs, or a new 
bond must be filed with Customs, on or before August 12, 2002. 


FOR FURTHER INFORMATION CONTACT: 


For questions regarding operational issues: The Entry and Drawback 
Management Branch, Office of Field Operations (202-927-0360). 

For inquiries about specific bonds: The Customs Bond Unit, Eliza- 
beth, New Jersey (201-443-0234). A party making a telephonic inquiry 
regarding a specific bond should be prepared to provide its importer 
name and identification number. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

The Customs laws and regulations require the posting of a surety 
‘bond to secure Customs transactions involving specific types of activi- 
ties (for example, the importation and entry of merchandise, the custo- 
dy of imported merchandise, the arrival and clearance of conveyances). 
A Customs bond may be approved by Customs for a particular activity 
involving one individual Customs transaction (for example, a single 
entry bond) or may be approved by Customs as a continuous bond for a 
particular activity involving multiple Customs transactions (for exam- 
ple, a continuous importation and entry bond). A single transaction 
bond normally is approved by Customs when presented in connection 
with the individual transaction to which it relates and remains in effect 
only for purposes of that one transaction. An application for a continu- 
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ous transaction bond normally is filed with, and approved by, Customs 
before all of the transactions to which it relates arise, and the approved 
bond is retained on file by Customs and remains in effect until termi- 
nated by the parties to the bond. 

The terrorist attack on the World Trade Center in New York on Sep- 
tember 11, 2001, resulted in the destruction of Customs bonds and other 
documents that were being stored at the Customs offices at 6 World 
Trade Center. The destroyed bonds and other documents included, but 
were not limited to, continuous bonds which were filed for approval at 
the New York Seaport (port code 1001) and at the New York Regional 
Port (port code 7200). 

On May 13, 2002, Customs published in the Federal Register (67 FR 
32082) a general notice setting forth procedures for importers to follow 
in order to ensure uninterrupted bond coverage and avoid the need to 
file an application for a new continuous bond. That notice provided that 
each party having a continuous bond of any type involving activity code 
1 to 5 that has an effective date of September 11, 2001, or earlier and 
that was filed at either of the two ports referred to above and that was in 
effect on the date of publication of the notice must, within 30 days of the 
date of publication of the notice (that is, on or before June 12, 2002), pro- 
vide Customs with a copy of that bond together with the Customs bond 
number and copies of any riders to the bond. The notice further stated 
that failure to provide a copy of the bond within the prescribed 30-day 
period would cause Customs to refuse to accept a reference to the bond 
to guarantee future transactions and that, ifa copy of the bond could not 
be provided, the party must submit to Customs a new continuous bond 
application within the same 30-day period. For purposes of that notice, 
the term “party” referred to any individual or business association that 
prior to, or on or after, September 11, 2001, had engaged in activities se- 
cured by acontinuous bond described above as having been destroyed on 
that date, either by virtue of being listed as a “Principal” on the bond or 
by virtue of being listed as a user in “Section III” on the bond. Finally, 
the May 13, 2002, notice stated that the copy of the continuous bond or 
the new continuous bond application should be sent to either of the fol- 
lowing addresses: 


U.S. Customs Service 
Attention: Bond Desk 

1210 Corbin Street 
Elizabeth, New Jersey 07201 


or 


U.S. Customs Service 
Attention: Bond Desk 
Bldg. 77 

JFK Airport 

Jamaica, New York 11430 





U.S. CUSTOMS SERVICE 


EXTENSION OF SUBMISSION PERIOD 


Following publication of the May 13, 2002, notice, various trade asso- 
ciations advised Customs that additional time would be required for 
their members to comply with the procedures set forth in the notice. 
Moreover, Customs has, to date, received significantly fewer copies of 
bonds or new bond applications than it expected to receive. Customs 
therefore has determined that an additional 60 days should be allowed 
for submission of the prescribed bond information or a new bond ap- 
plication. 

Accordingly, subject to the other terms and conditions of the May 13, 
2002, notice as described above, Customs will continue to accept a copy 
of a destroyed bond or a new continuous bond application until August 
12, 2002. Failure to provide a copy of a destroyed bond by that date will 
cause Customs to refuse to accept a reference to the bond to guarantee 
future transactions. 


Dated: July 16, 2002. 


JAYSON P. AHERN, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, July 22, 2002 (67 FR 47888)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 17, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
SANDRA L. BELL, 
(for Michael T. Schmitz, Assistant Commissioner, 
Office of Regulations and Rulings.) 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO CLASSIFI- 
CATION OF CHEESE SAUCE PREPARATIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and revoca- 
tion of treatment relating to the classification of cheese sauce prepara- 


tions. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the tar- 
iff classification of cheese sauce preparations and any treatment 
previously accorded by the Customs Service to substantially identical 
transactions. Comments are invited on the correctness of the intended 
action. 


DATE: Comments must be received on or before September 6, 2002. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
Service, Office of Regulations & Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue N.W., Washington, D.C. 20229. Sub- 
mitted comments may be inspected at U.S. Customs Service, 799 9th 
Street, NW, Washington, D.C., during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at 202-572-8768. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-572-8778. 





U.S. CUSTOMS SERVICE 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. §1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to modify a ruling letter pertain- 
ing to the tariff classification of cheese sauce preparations. Although in 
this notice Customs is specifically referring to one ruling, New York Rul- 
ing Letter (NY) G85242, this notice covers any rulings on this merchan- 
dise which may exist but have not been specifically identified. Customs 
has undertaken reasonable efforts to search existing data bases for rul- 
ings in addition to the one identified. No further rulings have been 
found. This notice will cover any rulings on this merchandise which may 
exist but have not been specifically identified. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should advise the Customs Service 
during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
porter’s failure to advise the Customs Service of substantially identical 
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transactions or ofa specific ruling not identified in this notice, may raise 
issues of reasonable care on the part of the importer or their agents for 
importations of merchandise subsequent to this notice. 

In NY G85242, dated January 11, 2001, among other products, the 
classification of a product commonly referred to as cheese sauce prepa- 
rations was determined to be in heading 0406, HTSUS, which provides 
for cheese and curd. This ruling letter is set forth in “Attachment A” to 
this document. Since the issuance of that ruling, Customs has had a 
chance to review the classification of this merchandise and has deter- 
mined that the classification is in error. Customs now believes the mer- 
chandise is classified in heading 2103, HTSUS, which provides for 
sauces and preparations therefor. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY 
G85242, and revoke any other ruling not specifically identified to reflect 
the proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 964846 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: July 18, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 


Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, January 11, 2001. 
CLA-2-4:RR:NC:2:228 G85242 
Category: Classification 
Tariff No. 0406.90.0890, 0406.90.1200, 
0406.90.4100, 0406.90.4200, 0406.90.8200, 
0406.90.8400, 0406.90.9000, 0406.90.9200, 
0406.90.9500, 0406.90.9700, and 2103.90.9090 
MR. JULIAN B. HERON 
TUTTLE TAYLOR & HERON 
1025 Thomas Jefferson Street, NW 
Suite 407 West 
Washington, DC 20007-5201 


Re: The tariff classification of cheese sauce preparations from Australia and New Zea- 
land. 


DEAR MR. HERON: 


In your letter dated December 12, 2000, on behalf of International Custom Products, 
Inc., DuBois, PA, you requested a tariff classification ruling. 
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Ingredients breakdowns, technical specifications, a description of the manufacturing 
process, and sample recipes showing how the products are used, were submitted with your 
letter. “Preparation 101” isa human food preparation which serves as the base for cheese 
sauces, soups, and dressings. Users of the product need only add water, color and flavoring 
if desired, and cook, to prepare a sauce or dressing. Preparation 101 is produced in three 
flavors (Sharp, Italian, and Swiss), and each flavor has seven possible ingredient formula- 
tions, identified in your letter as 1A to 1G. Ingredients common to each formula are cheese 
(over 60 percent), milk protein concentrate, whey, casein, zanthan gum, sodium citrate, 
lactic acid, salt, and water. Other ingredients, depending on the variety, are anhydrous 
milkfat, soybean oil, coconut oil, whey protein concentrate, and carboxymethylcellulose. 
Preparation 101 is said to have a fat content of from 32.5 to 37 percent, from 34 to 36 per- 
cent moisture, and from 20 to 28 percent protein. It will be imported in frozen condition, in 
bulk packaging weighing 25-kilograms or more. 

The applicable subheading for Preparation 101, Sharp flavor, formulas 1A, 1B, and 1G, 
if from Cheddar cheese only, and if entered under quota, will be 0406.90.0890, HTS, which 
provides for cheese and curd, other cheese, Cheddar cheese, described in additional U.S. 
note 18 to this chapter and entered pursuant to its provisions * * * Other. The rate of duty 
will be 12 percent ad valorem. If entered outside the quota provision, this product will be 
classified in the residual subheading 0406.90.1200, HTS, which provides for other Ched- 
dar cheese of this subheading. The rate of duty will be $1.227 per kilogram. In addition, 
products classified in subheading 0406.90.1200, HTS, will be subject to additional duties 
based on their value, as described in subheadings 9904.05.59-9904.05.73, HTS. 

The applicable subheading for Preparation 101, Sharp flavor, formulas 1A, 1B, and 1G, 
if from granular cheese only, and if entered under quota, will be 0406.90.8200, HTS, which 
provides for cheese and curd: * * * other cheese: * * * other cheeses and substitutes for 
cheese, including mixtures of the above: * * * other, including mixtures of the above (ex- 
cluding goods containing mixtures of 0406.90.61 or 0406.90.63): * * * containing or pro- 
cessed from, American-type cheese (including Colby, washed curd and granular cheese, 
but not including Cheddar), described in additional U.S. note 19 to this chapter and en- 
tered pursuant to its provisions. The rate of duty will be 10 percent ad valorem. If entered 
outside the quota provision, this product will be classified in the residual subheading 
0406.90.8400, HTS, which provides for other cheese of that subheading. The rate of duty 
will be $1.055 per kilogram. In addition, products classified in subheading 0406.90.8400, 
HTS, will be subject to additional duties based on value, as described in subheadings 
9904.05.74-9904.05.82, HTS. 

The applicable subheading for Preparation 101, Sharp flavor, formulas 1A, 1B, and 1G, 
if from Cheshire cheese only, and if entered under quota, will be 0406.90.9500, HTS, which 
provides for cheese and curd: * * * other cheese: * * * other cheeses and substitutes for 
cheese, including mixtures of the above: * * * other, including mixtures of the above (ex- 
cluding goods containing mixtures of 0406.90.61 or 0406.90.63): * * * other: * * * other: 
* * * containing cow’s milk (except soft-ripened cow’s milk cheese): * * * described in addi- 
tional U.S. note 16 to this chapter and entered pursuant to its provisions. The rate of duty 
will be 10 percent ad valorem. If entered outside the quota provision, this product will be 
classified in the residual subheading 0406.90.9700, HTS, which provides for other cheese 
of that subheading. The rate of duty will be $1.509 per kilogram. In addition, products 
classified in subheading 0406.90.9700, HTS, will be subject to additional duties based on 
value, as described in subheadings 9904.06.38-9904.06.49, HTS. 

The applicable subheading for Preparation 101, Italian flavor, formulas 1A, 1B, and 1G, 
which will contain only Parmesan cheese or ouly cow’s milk Romano cheese, if entered un- 
der quota, will be 0406.90.4100, HTS, which provides for cheese and curd, other cheese, 
Romano made from cow’s milk, Reggiano, Parmesan, Provolone and Provoletti cheeses: 
* * * Other: * * * Made from cow’s milk: * * * Described in additional U.S. note 21 to this 
chapter and entered pursuant to its provisions. The rate of duty will be 15 percent ad valo- 
rem. if entered outside the quota provision, this product will be classified in subheading 
0406.90.4200, HTS, which provides for other Romano made from cow’s milk, Reggiano, 
Parmesan, Provolone and Provoletti cheeses of this subheading. The rate of duty will be 
$2.146 per kilogram. In addition, products classified in subheading 0406.90.4200, HTS, 
will be subject to additional duties based on their value, as described in subheadings 
9904.05.95-9904.06.05, HTS. 

The applicable subheading for Preparation 101, Swiss flavor, formulas 1A, 1B, and 1G, 
which will be made from Swiss cheese, if entered under quota, will be 0406.90.9000, HTS, 
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which provides for cheese and curd: * * * other cheese: * * * other cheeses and substitutes 
for cheese, including mixtures of the above (excluding mixtures of goods of subheadings 
0406.90.61 or 0406.90.63): * * * containing or processed from Swiss, Emmentaler or 
Gruyere-process cheese: * * * described in additional U.S. note 22 to this chapter and en- 
tered pursuant to its provisions. The rate of duty will be 10 percent ad valorem. If entered 
outside the quota provision, this product will be classified in subheading 0406.90.9200, 
HTS, which provides for other Swiss, Emmentaler or Gruyere-process cheese of this sub- 
heading. Therate of duty will be $1.386 per kilogram. In addition, productsentered in sub- 
heading 0406.90.9200, HTS, will be subject to additional duties based on value, as 
described in subheadings 9904.06.19-9904.06.28, HTS. 

The applicable subheading for Preparation 101, Sharp, Italian, and Swiss flavor, formu- 
las 1C to 1F will be 2103.90.9090, Harmonized Tariff Schedule of the United States (HTS), 
which provides for sauces and preparations therefor * * * other * * * other. The rate of 
duty will be 6.4 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 CER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Stanley Hopard at 
212-637-7065. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 964846ptl 
Category: Classification 
Tariff No. 2103.90.90 
MR. JULIAN B. HERON 


TUTTLE, TAYLOR & HERON 

Suite 407 West 

1025 Thomas Jefferson Street, NW 
Washington, DC 20007-5201 


Re: Various Cheese Sauce Preparations; Modification of NY G85242. 


DEAR MR. HERON: 

This isin response to your letter of February 8, 2001, on behalf of International Custom 
Products, Inc., in which you request review of the classification, under the Harmonized 
Tariff Schedule of the United States (HTSUS), of certain cheese sauce preparations, iden- 
tified as “Preparation 101,” which were contained in New York Ruling Letter (NY) 
G85242, dated January 11, 2001, which was issued to you. We regret the delay. 


Facts: 


According to information you supplied, “Preparation 101” isa human food preparation 
which serves as the base for cheese sauces, soups and dressings. The product is said to have 
been properly acidified and contains all of the necessary thickeners and emulsifiers need- 
ed for the production of cheese sauces and dressings. Users of the product need only add 
water, color and flavoring if desired, and cook, to prepare a sauce or dressing. Actual for- 
mulations of “Preparation 101” may change slightly due to customer specifications for 
texture, body and/or flavor profile. 

“Preparation 101” has three flavor profiles, termed “Sharp Flavor,” “Italian Flavor,” 
and “Swiss Flavor.” Each of the three flavors can have seven formulations, identified as 
Sharp Flavor 1-A through 1-G, Italian Flavor 1-A through 1-G, and Swiss Flavor 1-A 
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through 1-G. Ingredients common to each formula are cheese (over 60 percent), milk pro- 
tein concentrate, whey, casein, zanthan gum, sodium citrate, lactic acid, salt, and water. 
Other ingredients, depending on the formulation, are anhydrous milkfat, soybean oil, co- 
conut oil, whey protein concentrate, and carboxymethylcellulose. “Preparation 101” is 
said to have a fat content of from 32.5 to 37 percent, a moisture content of from 34 to 36 
percent, and a protein content of from 20 to 28 percent. The products are packaged in 25 
kg. (or larger) corrugated containers with approved polyethylene liners, and are shipped 
and stored frozen. 

In NY G85242, product formulations of “Preparation 101” identified as Sharp, Italian 
and Swiss flavor, formulas 1C to 1 F were classified in subheading 2103.90.9090, HTSUS, 
which provides for sauces and preparations therefor * * * other * * * other * * * other. 

The remaining formulations (Sharp, Italian and Swiss flavors 1A, 1B and 1G) wereclas- 
sified as follows: “Preparation 101”, Sharp flavor, 1A, 1B and 1G, if from Cheddar cheese 
only, and if under quota was classified in subheading 0406.90.0890, HTSUS, which pro- 
vides for cheese and curd, other cheese, Cheddar cheese, described in additional U.S. note 
18 to this chapter and entered pursuant to its provisions * * * other. “Preparation 101” 
Sharp flavor, formulas 1A, 1B and 1G, if from granular cheese only, and if entered under 
quota, was classified in subheading 0406.90.8200, HTSUS, which provides for cheese and 
curd: * * * other cheese: * * * other cheeses and substitutes for cheese, including mixtures 
of the above * * * containing or processed from American-type cheese (including Colby, 
washed curd and granular cheese, but not including Cheddar) * * *. “Preparation 101” 
Sharp flavor, formulas 1A, 1B and 1G, if from Cheshire cheese only, and if entered under 
quota, was classified in subheading 0406.90.9500, HTSUS, which provides for cheese and 
curd: * * * other cheese: * * * other cheeses and substitutes for cheese, including mixtures 
of the above * * *, other: * * * containing cow’s milk. If entered outside quota, the product 
would be classified in the appropriate subheading. 

“Preparation 101” Italian flavor, formulas 1A, 1B and 1G, which contain only Parmesan 
cheese or only cow’s milk Romano cheese, if entered under quota, were classified in sub- 
heading 0406.90.4100, HTSUS, which provides for cheese and curd, other cheese, Roma- 
no made from cow’s milk, Reggiano, Parmesan, Provolone and Provoletti cheeses: * * * 
other: * * * made from cow’s milk. If entered outside quota, the product would be classi- 
fied in the appropriate subheading. 

“Preparation 101” Swiss formula, flavors 1A, 1Band 1G, which will be made from Swiss 
cheese, were classified, if entered under quota, in subheading 0404.90.9000, HTSUS, 
which provides for cheese and curd, * * * other cheese: * * * containing or processed from 
Swiss, Emmentaler or Gruyere-process cheese * * *. If entered outside quota, the product 
would be classified in the appropriate subheading. 

You have requested that Customs review NY G85242 and reclassify all varieties of 
“Preparation 101” in Heading 2103, HTSUS, as sauces and preparations thereof. 


Issue: 


What is the classification of a variety of preparations for cheese sauce? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely on the basis of 
GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide a commentary on the scope of each head- 
ing of the HTSUS, and are the official interpretation of the Harmonized System at the 
international level. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS headings under consideration are as follows: 


0406 Cheese and curd: 


2103 Sauces and preparations therefor; mixed condiments and mixed sea- 
sonings; mustard flour and meal and prepared mustard: 


* * * * * 
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2103.90 Other: 


Other: 
2103.90.90 Other. 


You have provided manufacturer’s product specifications which indicate that the vari- 
ous formulations of “Preparation 101” all contain approximately 60 percent cheese, 
12 percent milkfat and/or vegetable oil, 11 percent water, 9 percent milk and/or whey pro- 
tein concentrate, and minimal other ingredients. 

Heading 0406, HTSUS, provides for cheese and curd. The ENs to heading 04.06 provide 
that “[t]his heading covers all kinds of cheese.” And, further that: “The presence of meat, 
fish, crustaceans, herbs, spices, vegetables, fruit, nuts, vitamins, skimmed milk powder, 
etc., does not affect classification provided that the goods retain the character of cheese.” 

GRI 2(b) provides: 

Any reference in a heading to a material or substance shall be taken to include a refer- 
ence to mixtures or combinations of that material or substance with other materials or 
substances. Any reference to goods of a given material or substance shall be taken to in- 
clude a reference to goods consisting wholly or partly of such material or substance. 

An application of GRI 2(b) would allow the inclusion of vegetable oil, milk and/or whey 
protein concentrate, and other preservatives with the predominant amount of cheese in 
these preparations and still keep the classification in heading 0406. As the EN (XII) toGRI 
2(b) states, the rule does not widen the heading to the point where “the addition of another 
material or substance deprives the goods of the character of goods of the kind mentioned 
in the heading.” Therefore, in this case, only if the inclusion of the stated ingredients de- 
prived the product of its character as cheese, would those ingredients preclude classifica- 
tion of the product in heading 0406. 

In support of your contention that the preparations should not be classified as cheese 
products, you have provided Food and Drug Administration Standards of Identity for vari- 
ous cheeses. You offer the argument that, because these Standards of Identity preclude all 
of your client’s products are from being labeled or marketed as cheese, they should not be 
classified as cheese. We note that it is a long established principle of Customs practice that 
the characterization of imported merchandise by governmental agencies for other than 
tariff purposes does not determine tariff classification. See United States v. Mercantil Dis- 
tribuidora et al., 45 C.C.PA. (Customs) 20, C.A.D. 667 (1957); Marine Products Co. v. 
United States, 42 Cust. Ct. 154 (C.D. 2080) (1959). However, Customs does not completely 
ignore the characterizations of other agencies. 

Heading 2103, HTSUS, provides for “Sauces and preparations therefor; mixed condi- 
ments and mixed seasonings; * * *.” The ENs to this heading state: 

“(A) * * * This heading covers preparations, generally of a highly spiced character, used 
to flavor certain dishes (meat, fish, salads, etc.), and made from various ingredients (eggs, 
vegetables, meat, fruit, flours, starches, oil, vinegar, sugar, spices, mustard, flavorings, 
etc.). Sauces are generally in liquid form and preparations for sauces are usually in the 
form of powders to which only milk, water, etc. need to be added to obtain a sauce.” 

Heading 2103 is clearly a use provision, which includes products that have been con- 
cocted to serve as bases for various types of sauces. We agree that the products are used as 
preparations for sauces, and are eligible for classification in heading 2103, HTSUS. 

In Orlando Food Corp. v. United States, 140 F.3d 1437 (Fed. Cir. 1998), the Court of Ap- 
peals for the Federal Circuit, in affirming the decision of the Court of International Trade, 
considered the scope of heading 2103, in particular, the “sauces and preparations there- 
for” portion of the heading. The court concluded that the scope was a function of the use 
characteristics of the provision; that is, as long as the product is used in a manner consis- 
tent with a preparation for a sauce, the amount or type of ingredients is a secondary con- 
sideration. When the court reasoned that the tomato product was prima facie classified in 
the tomatoes provision, as well as the advanced base or preparations for a sauce provision, 
the use provision prevailed. 

In the present case, you have submitted product specification sheets prepared for the 
subject products as evidence that each formulation of “Preparation 101” isa preparation 
which “serves as the base for the production of high quality cheese sauces and dressings.” 
Also, from examination of the characteristics of the product, they appear to fall within a 
class of goods principally used as sauce bases or preparations for a sauce. See Additional 
US. Rule of Interpretation 1(a). Therefore, the product appears to meet the standards of 
heading 2103. Under these circumstances, we would necessarily follow the Orlando 
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court’s principle and conclude under GRI 3(a) that the product is more specifically pro- 
vided for under the use provision of heading 2103, HTSUS, than under the eo nomine pro- 
vision of heading 0406, HTSUS, that merely describes the product. The court cited the 
commonly used rationale that “a product described by both a use provision and an eo no- 
mine provision is generally more specifically provided for under the use provision” (citing 
Siemens Am., 653 F 2d 471 at 478.) In this case, that rationale must be equally applicable, 
because it is more difficult to satisfy the conditions for use as a preparation for a sauce 
than to satisfy the provisions for “cheese and curd.” 

Accordingly, it is Customs opinion that the “Preparation 101” formulas 1A, 1B and 1G 
are properly classified as sauces and preparations therefor in heading 2103, HTSUS. This 
decision is consistent with HQ 960583, dated April 19, 1999, and HQ 953849, dated Octo- 
ber 5, 1993. 


Holding: 

The products identified as “Preparation 101” which have been assigned formulation 
codes “1A, 1B and 1G” have the character of a sauce preparation and are classified in sub- 
heading 2103.90.90, HTSUS, which provides for sauces and preparations therefor; * * * 
other: other: other. NY G85242, dated January 11, 2001, is modified in accordance with 
this decision. 

MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF A 
PLASTIC HEADLIGHT LENS AND PLASTIC PARKING LIGHT 
LENS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and treatment 
relating to tariff classification of a plastic headlight lens and a plastic 
parking light lens 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs is revoking a ruling letter pertaining to 
the tariff classification of a headlight lens anda parking light lens, under 
the Harmonized Tariff Schedule of the United States (“HTSUS”). Simi- 
larly, Customs also is revoking any treatment previously accorded by 
Customs to substantially identical transactions. Customs invites com- 
ments on the correctness of the proposed action. 


DATE: Comments must be received on or before September 6, 2002. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. Submitted 
comments may be inspected at U.S. Customs Service, 799 9th Street, 
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NW, Washington, D.C during regular business hours. Arrangements to 
inspect submitted comments should be made in advance by calling Mr. 
Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Deborah Stern, General 
Classification Branch (202) 572-8785. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are in- 
formed compliance and shared responsibility. These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, the 
law imposes a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s responsibili- 
ties and rights under the Customs and related laws. In addition, both the 
trade and Customs share responsibility in carrying out import require- 
ments. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke one ruling letter pertaining to the tariff classification 
ofa plastic headlight lens and plastic parking light lens. Although in this 
notice Customs is specifically referring to one ruling, NY H82055, this 
notice covers any rulings on this merchandise which may exist but have 
not been specifically identified. Customs has undertaken reasonable ef- 
forts to search existing databases for rulings in addition to the one iden- 
tified. No additional rulings have been found. Any party who has 
received an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice should advise Customs during this notice 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded to substantially identical transactions. This 
treatment may, among other reasons, be the result of the importer’s re- 
liance on a ruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations of the same or similar merchan- 
dise, or to the importer’s or Customs’ previous interpretation of the 
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Harmonized Tariff Schedule of the United States. Any person involved 
in substantially identical transactions should advise Customs during 
this notice period. An importer’s failure to advise Customs of substan- 
tially identical transactions or of a specific ruling not identified in this 
notice may raise issues of reasonable care on the part of the importer or 
its agents for importations of merchandise subsequent to the effective 
date of the final notice of the proposed action. 

In NY H82055, dated June 6, 2001, Customs classified a headlight 
lens and a tail light lens in subheading 8512.90.20, HTSUS, as parts of 
signaling equipment of a kind for cycles or motor vehicles. We stated 
that the lenses did not have optical properties and were solely protective 
covers for the automotive lamps. 

It is now Customs position that these lenses impart optical properties 
sufficient for classification in heading 9001, HTSUS, which is the provi- 
sion for unmounted optical lenses. Although most of the optical proper- 
ties are provided by the design of the reflector, or housing, of the lamp, 
the importer submitted to us that the lenses are manufactured with spe- 
cific slopes and thickness to spread and direct the light a certain way. 
Therefore, the lenses are classifiable in subheading 9001.90.40, 
HTSUS, which provides for “Optical fibers and optical fiber bundles; op- 
tical fiber cables other than those of heading 8544; sheets and plates of 
polarizing material; lenses (including contact lenses), prisms, mirrors 
and other optical elements, of any material, unmounted, other than 
such elements of glass, not optically worked: other: lenses.” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
H82055 (Attachment A) to reflect the proper classification of the subject 


merchandise and any other ruling not specifically identified, classifying 
the same or substantially similar merchandise, pursuant to the analysis 
set forth in HQ 965192 (Attachment B). Additionally, pursuant to 19 
U.S.C. 1625(c)(2), Customs intends to revoke any treatment previously 
accorded by the Customs Service to substantially identical merchan- 
dise. Before taking this action, we will give consideration to any written 
comments timely received. 


Dated: July 18, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, June 6, 2001. 


CLA-2-85:RR:NC:MM:101 H82055 
Category: Classification 
Tariff No. 8512.90.2000 
MR. SPIRO KARRAS 
SANDLER & TRAVIS TRADE ADVISORY SERVICES, INC. 
38345 Ten Mile Road 
Farmington Hills, MI 48335 


Re: The tariff classification of Automobile Headlight and Tail light lenses from Canada. 


DEAR MR. KARRAS: 

In your letter dated May 18, 2001 you requested a tariff classification ruling. 

You submitted samples of a plastic automobile Headlight and Tail light lenses. You state 
that the headlight lens assembly has a 5” x 3” oval yellow plastic lens that is attached to a 
clear plastic lens that is 20” x 442” and has a clear plastic border. The tail light lens is 
approximately 14” x 3” and is entirely of one piece molded construction, with a black 
border. 

You state that you believe that the automobile headlight and tail light lenses should be 
classified under heading HTS 9001, which covers unmounted lenses. You are of the opin- 
ion that the lenses should be classified as unmounted because the term “mounted” implies 
that two separate pieces, a lens and a frame, are somehow attached together in some man- 
ner. You state that these two lenses are all of one-piece construction with the lenses. 

We disagree with your opinion that the headlight and tail light lenses be classified under 
heading HTS 9001. The tail light lens does not have optical properties. It is a protective 
cover for the lighting apparatus. The headlight lens with the yellow oval is not considered 
to be an optical lens. The clear plastic portion as protection for the lighting apparatus im- 
parts the essential character. 

The applicable subheading for the automobile Headlight and Tail light lenses will be 
8512.90.2000, Harmonized TariffSchedule of the United States (HTS), which provides for 
Electrical lighting or signaling equipment (excluding articles of heading 8539), windshield 
wipers, defrosters and demisters, of a kind used for cycles or motor vehicles; parts thereof: 
Parts: Of signaling equipment. The rate of duty will be 2.5% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Robert DeSoucey at 
212-637-7035. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965192 DBS 
Category: Classification 


Tariff No. 9001.90.40 
Mr. SPIRO KARRAS 


SANDLER & TRAVIS TRADE ADVISORY SERVICES, INC 
38345 Ten Mile Road 
Farmington Hills, MI 48335 


Re: Reconsideration of NY H82055; Plastic automobile headlight lens and parking and 
signal lens. 


DEAR Mr. KARRAS: 

This is in reference to your letters of July 31, 2001 and January 11, 2002, requesting 
reconsideration of NY H82055, dated June 6, 2001. In NY H82055, issued to you on behalf 
of Guide Corporation, the Director, National Commodity Specialist Division, New York, 
classified a plastic headlight lens and plastic parking and signal lens in subheading 
8512.90.20, Harmonized TariffSchedule of the United States (HTSUS), as parts of electri- 
cal and signaling equipment of a kind used in motor vehicles. We have reconsidered the 
classification of the two lenses and now believe NY H82055 is incorrect. 


Facts: 


Both of the lenses at issue cover an incandescent light sources. The housing for the lamp 
has “developed optical facets” in the reflector. Each of the facets is designed to move the 
light to a certain area of the beam pattern. The plastic headlight lens (GM 16525875) was 
identified in NY H82055 as beinga 5” x 3” oval yellow plastic lens attached to a clear plas- 
tic lens measuring 20” x 4 4” withaclear plastic border. You submitted letters from repre- 
sentatives of the corporation to Customs stating that the lens is actually one piece, 
produced in a multicolor molding machine that incorporates a single mold with two injec- 
tion points. The yellow (amber) portion is concave, and not flush with the clear part. It is 
yellow to meet the color requirement for the parking/turn signal function. The border is 
actually a “leg lens,” which is part of the lens. It is used to attach the lens to the housing by 
fitting the “leg” into a channel on the housing, and is secured by a bonding agent. 

The plastic parking and signal lens (GM 16514377), which waserroneously identified as 
a tail light lens in NY H82055, is 14” x 3%” (approx.). The lens is a single piece of smoke- 
colored plastic. It ismanufactured by injecting hot plastic into a two piece mold, allowingit 
to cool and then ejecting it. Samples were submitted. 

NY H82055 classified the merchandise in subheading 8512.90.20, HTSUS, which pro- 
vides for parts of signaling equipment of a kind used for motor vehicles. You contend the 
merchandise has optical properties and that qualifies it as unmounted lenses of subhead- 
ing 9001.90.40, HTSUS. 


Issue: 


Whether the merchandise has optical properties so that it may be classified in heading 
9001, HTSUS, as optical lenses. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 
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The HTSUS provisions under consideration are as follows: 


8512 Electrical lighting and signaling equipment (excluding articles of head- 
ing 8539), windshield wipers, defrosters and demisters, of a kind for 
cycles or motor vehicles; parts thereof: 


8512.90 Parts: 
8512.90.20 Of signaling equipment 

* * * * * * * 
9001 Optical fibers and optical fiber bundles; optical fiber cables other than 


those of heading 8544; sheets and plates of polarizing material; lenses 
(including contact lenses), prisms, mirrors and other optical elements, 
of any material, unmounted, other than such elements of glass, not op- 
tically worked: 

9001.90 Other: 

9001.90.40 Lenses 


The ENs include within heading 9001, HTSUS “(D) Optical elements of any material 
other than glass, whether or not optically worked, not permanently mounted (e.g., ele- 
ments of * * * plastics * * *).” Therefore, we interpret the scope of the heading to provide 
for plastic articles if they qualify as optical elements. In order to determine if an article is 
an optical element, we turn to the distinctions between optical elements of glass of head- 
ing 7014, HTSUS and similar optical elements of glass provided for in heading 9001, 
HTSUS, because the distinctions are instructive as to what qualifies as an optical element. 

To be classifiable in heading 9001, HTSUS, an optical element of glass must be optically 
worked. The EN 90.01(C) states, in pertinent part, that the heading applies to elements 
[of glass] that have been ground and polished to create certain optical properties. This is, 
in short, optical working. If the glass element is not optically worked, but still imparts opti- 
cal properties, the glass is be classifiable in heading 7014, HTSUS. EN 70.14 describes op- 
tical elements of glass as follows: 


(B) Optical elements of glass (colourless or coloured). The heading includes elements 
which are manufactured in such a way that they produce some required optical effect 
without being optically worked. These articles mainly include lenses and similar ar- 
ticles for automobile headlamps, parking lights, direction indication lights * * * 


The ENs for chapters 70 and 90, read in para materia, suggest that plastic automotive 
lenses may be considered optical elements of chapter 90 if manufactured in such a way as 
to impart optical properties, or optically worked to impart such properties. See HQ 
959139, dated August 16, 1996. Thus, we must determine whether the instant articlesim- 
part optical properties such that they would be classifiable as optical elements of heading 
9001, HTSUS, as they could not be classifiable in heading 7014, HTSUS, because they are 
not glass. 

Customs has discussed specific optical properties only with reference to glass lenses, 
and not any other material. In HQ 951709, dated October 5, 1992, the optical properties of 
certain fire-polished glass lenses were specific focal lengths and focal points. In HQ 
959905, dated January 22, 1999, the importer stated that the optical properties of colored 
filter glass included filtering ultraviolet rays and allowing infrared/thermal radiation to 
pass through the glass. We find the examples enumerated in previous Customs rulings to 
be instructive in showing that the lens must be manufactured to perform certain relative- 
ly specific functions. 

In common meaning, the term “lens (optics)” is defined as, “A curved piece of ground 
and polished or molded material, usually glass, used for the refraction of light.” McGraw- 
Hill Encyclopedia of Science & Technology, Vol. 9 (1987), p. 663. Light refraction is an opti- 
cal property for purposes of classification in heading 9001, HTSUS, because any 
transparent article refracts light passing through it to some extent. The lens must have a 
purpose beyond mere protection or incidental refraction. Thus, classification of a lens of 
this type is determined on a case by case basis. In HQ 959139, supra, we classified an auto- 
mobile headlight lensin subheading 9001.90.40, HTSUS, there were patterns molded into 
the lens and the importer submitted blueprints demonstrating how the light was re- 
fracted by the patterns. See also NY 876023, dated July 28, 1992 (classifying a plastic tail 
lamp lens with pattern in subheading 9001.90.40, HTSUS) and NY 818099, dated Febru- 
ary 2, 1996 (classifying a tail lamp lens and a park lamp lens in subheading 9001.90.40, 
HTSUS). Similarly, many lenses now do not require patterns because most of the optics of 
a headlight or parking light lamp are designed in the reflectors (i.e., reflector optics). 
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Thus, the reflector optics of the headlight are manufactured to compensate for refraction 
by the lens, such as loss of light. 

You state that the horizontal and vertical slope of the plastic lenses at issue, as well as 
the thickness of the lens, are adjusted in their manufacture to further direct the light and 
to spread the light from the center to the outer edges. Moreover, if the lenses did not have 
these optical properties, the plastic would distort the light. To buttress these statements, 
you provided us with photometric test results on the reasonably significant differences in 
the candlepower, which is “the luminous intensity of a source of light expressed in cane- 
las,” Photonics Dictionary 2002, of the light source both with and without the lens. We are 
satisfied that there are optical properties manufactured into the instant lenses. 


Holding: 


The instant headlight lens and park and signal lens are classifiable in subheading 
9001.90.40, HTSUS, which provides for, “Optical fibers and optical fiber bundles; optical 
fiber cables other than those of heading 8544; sheets and plates of polarizing material; 
lenses (including contact lenses), prisms, mirrors and other optical elements, of any mate- 
rial, unmounted, other than such elements of glass, not optically worked: other: lenses.” 


Effect on Other Rulings: 
NY H82055, dated June 6, 2001, is hereby REVOKED 
MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
RELAYS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and revocation of treat- 
ment relating to tariff classification of relays. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter pertaining to the tariff 
classification of relays under the Harmonized Tariff Schedule of the 
United States (“HTSUS”), and is revoking any treatment previously ac- 
corded by Customs to substantially identical transactions. Notice of the 
proposed actions was published in the CUSTOMS BULLETIN on June 12, 
2002. The only comment received is discussed in the attached ruling HQ 
964656. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after October 7, 
2002. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 572-8780. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), a notice was published in the CUSTOMS BULLETIN on 
June 12, 2002, proposing to modify HQ 962138, dated July 28, 1999, 
which involved the classification of numerous articles. The proposed 
modification pertained only to relays. One comment was received in re- 
sponse to the notice. That comment is discussed in HQ 964656, which is 
set forth as the Attachment to this document. 

As stated in the proposed notice, this modification will cover any rul- 
ings on the subject merchandise which may exist but which have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or de- 
cision or protest review decision) on the merchandise subject to this no- 
tice should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule. Any person involved in substantially 
identical transactions should have advised Customs during the com- 
ment period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or its 
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agents for importations of merchandise subsequent to the effective date 
of the final notice of this proposed action. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying HQ 962138 
and any other ruling not specifically identified in order to reflect the 
proper classification of the relays pursuant to the analysis set forth in 
HQ 964656. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: July 23, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, July 23, 2002. 


CLA-2 RR:CR:GC 964656 GOB 
Category: Classification 
Tariff No. 9107.00.80 and 8536.49.00 
CurRTIs W. KNAUSS 
JOHN M. PETERSON 
NEVILLE PETERSON LLP 
80 Broad Street - 34¢* Floor 
New York, NY 10004 


Re: HQ 962138 Modified; Relays. 


DEAR MEssrs. KNAUSS AND PETERSON: 

This is in response to your letter of November 1, 2000, on behalf of Rockwell Automa- 
tion/Allen-Bradley Co., LLC (“Allen-Bradley”), requesting reconsideration of HQ 962138 
dated July 28, 1999, issued to Allen-Bradley with respect to the classification, under the 
Harmonized Tariff Schedule of the United States (“HTSUS”), of numerous articles. We 
have also considered the claims made by you in a conference held at Customs Headquar- 
ters on November 26, 2001 and in a submission of December 18, 2001. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of HQ 962138, as described below, was published in the CUSTOMS BULLETIN 
on June 12, 2002. 

The comment submitted by you on behalf of Allen-Bradley was the only comment re- 
ceived in response to the notice. In your comment, you make the following claims in sup- 
port of your position that the goods are classified in heading 8536, HTSUS: 1. Relays are 
not switches, and are therefore not classified as switches; they are different products 
which have different functions. 2. The relays do not contain a clock or watch movement. 

Our response to your claimsis as follows. Switches and relays are similar devices. Thisis 
evident from the language of EN 85.36 which describes relays, including time-delay relays 
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under the following heading: “(I) APPARATUS FOR SWITCHING ELECTRICAL 
CIRCUITS.” [Emphasisin original.] Thus, the relays of heading 8536, HTSUS, are appa- 
ratus for switching electrical circuits. 

The crucial inquiry here is whether the relays meet the terms of heading 9107, HTSUS. 
i.e., are they time switches with clock or watch movements? As the analysis below indi- 
cates, we believe that three of the subject relays are time switches with clock or watch 
movements and are therefore described in heading 9107, HTSUS. Contrary to one of your 
claims, there are timing relays which use means of timing other than clock or watch move- 
ments, e.g., pneumatic time-delay relays and thermal time-delay relays. 

In summary, the claims made in your comment have not persuaded us to substantively 
amend or withdraw our proposal to modify HQ 962138. 


Facts: 


HQ 962138 concerned the classification of numerous items. You request reconsidera- 
tion of the classification of certain relays, which were classified in subheading 9107.00.80, 
HTSUS, as; “Time switches with clock or watch movement or with synchronous motor: 
* * * Valued over $5 each.” 


In your letter of November 1, 2000, you describe the goods as follows: 


The merchandise in question consists of certain “HR” and “HT” Series solid state 
electrical timing relays imported from Japan and Switzerland * * * These timing re- 
lays are connected in an electrical system, usually on acontrol panel in an appropriate 
socket. The timing relay is a component of an integrated electrical system that may 
include several other electrical components. The function of the timing relay is to pro- 
vide electrical power to specific apparatus at a specified time after electrical power has 
been applied to the entire electrical system. When power is applied to the timing relay, 
the interior electrical components provide a specific delay period, programmed by the 
user, for the application of electrical current to the particular apparatus in the electri- 
cal circuit or system. The time intervals can be set by the customer within a range 
specified by the particular timing relay. 


In order to set a delay period, the customer manually turns the timing potentiometer, 
or dial, on the timing relay with the use of a screwdriver. 


The timing relays are used in various applications. The most widely used application 
for the timing relays is in a control panel on an assembly operation or conveyor line. 
Specific assembly operations are controlled with timing relays so that specific opera- 
tions are performed in the correct sequence, at the correct time through the pre- 
scribed automated procedure * * * 


The timing relay consists of a number of electrical components contained in a plastic 
housing. The interior electrical components are composed of: a set of moveable con- 
tact blocks; a set of stationary contact blocks; a wound magnetic coil mounted on a 
stack of steel laminations; and a circuit board containing various components includ- 
ing resistors that regulate the period of time between cycles of the timing relay. 


You have provided samples of each of the subject five relays which you enumerate as fol- 
lows: 


1. 700DC-R130Z24 Series B 

2. 700-FSA3UU23 Series B 

3. 700-—HB33A1-3 Series D 

4.700-HSF12F15A1l SeriesA 

5. 700-HT12BA1 Series A 
Issue: 


What is the classification under the HTSUS of the subject relays? 
Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (“GRI’s”). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI’s may 
then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) constitute the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide acommentary 
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on the scope of each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. 


The HTSUS provisions under consideration are as follows: 


8536 Electrical apparatus for switching or protecting electrical circuits, or 
for making connections to or in electrical circuits (for example, 
switches, relays, fuses, surge suppressors, plugs, sockets, lamp-hold- 
ers, junction boxes), for a voltage not exceeding 1,000 V: 

Relays: 

8536.49.00 Other 


* * * * * * * 


9107 Time switches with clock or watch movement or with synchronous mo- 
tor: 


9107.00.80 Valued over $5 each 
EN 85.36 provides in pertinent part as follows. 


These apparatus consist essentially of devices for making or breaking one or more cir- 
cuits in which they are connected, or for switching from one circuit to another * * * 
This group also includes change-over switches and relays * * * 


* * * 7 * * + 


(C) Relays are electrical devices by means of which the circuit is automatically con- 
trolled by achange in the same or another circuit. They are used, for example, in tele- 
communication apparatus, road or rail signalling apparatus, for the control or 
protection of machine tools, etc. [Emphasis in original. 


EN 91.07 provides in pertinent part as follows: 


This heading covers devices which do not have the character of clocks of heading 
91.05, but are mainly designed to make or break electric circuits automatically at giv- 
en times, usually at times determined according to a previously established daily or 
weekly programme. To be included in this heading these devices must have a move- 
ment of the watch or clock type (including secondary or synchronous motor clock 
movements) or a synchronous motor with or without reduction gear. 


Time switches are used for the control of lighting circuits (for public places, shop 
windows, staircases, illuminated signs, etc.), heating circuits (water heaters, etc.), 
cooling installations, pumps, two-rate electricity supply meters, etc. They consist es- 
sentially of amechanical or electric movement of the watch or clock type or asynchro- 
nous motor, usually a dial with or without hands, a time-regulating device (levers and 
pins), together with systems of driving relays, switches and commutators. 


[All emphasis in original. ] 


The General EN for Chapter 91, HTSUS, provides in pertinent part as follows: 


This Chapter covers certain apparatus designed mainly for measuring time or for ef- 
fecting some operation in relation to time. {Emphasis provided. ] 


Chapter 91, Note 3, HTSUS, provides as follows: 


For the purposes of this chapter, the expression “watch movements” means devices 
regulated by a balance wheel and hairspring, quartz crystal or any other system capa- 
ble of determining intervals of time, with display or a system to which a mechanical 
display can be incorporated. Such watch movement shall not exceed 12 mm in thick- 
ness and 50 mm in width, length or diameter. [Emphasis in original.] 


Chapter 91, Additional U.S. Note 1(d) provides as follows: 


The term “clock movements” means devices regulated by a balance wheel and hair- 
spring, quartz crystal or any other system capable of determining intervals of time, 
with a display or a system to which a mechanical display can be incorporated. Such 
clock movements shall either exceed 12 mm in thickness or 50 mm in width, length or 
diameter, or both. [Emphasis in original.] 


We referred this matter to the Customs Service Office of Laboratories and Scientific 
Services for its review. In Laboratory Report # SF20011771 dated April 18, 2001, the Cus- 
toms San Francisco Laboratory stated in pertinent part as follows: 


Relays (1) and (3) [700DC-R130Z24, Series B and 700-HB33A1-3, Series D, respec- 
tively; see the listing of the relays in the FACTS section] have no timing capability, 
although a timing module option is available for (1). Relays (1) and (3) do not havea 
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clock or watch movement, or asynchronous motor. Relays of this type, in our opinion, 
fall under HTSUS heading 8536. 


Relays (2), (4), and (5) [700-FSA3UU23, Series B, 700-HSF12F15A1, Series A, and 
700-HT12BA1, Series A, respectively; see the listing of the relays in the FACTS sec- 
tion] are identified as timing relays and each has electronic circuitry that performs 
the timing functions. Each of these circuits contains a component that is “* * * capa- 
ble of determining intervals of time * * *” The time delay for relay (4) is factory set, 
while it can be user-changed in (2) and (5). In our opinion, relays (2), (4), and (5) con- 
tain a watch or clock movement as described in Note 3 or Additional U.S. Note 1(d) to 
HTSUS Chapter 91. We believe that they are “time switches” of HTSUS heading 
9107. 


Our discussions with the Customs Laboratory indicated that relays (2), (4), and (5) have 
asystem to which a mechanical display can be incorporated. See the definitions of “watch 
movements” and “clock movements,” above. 

The Customs Laboratory provided us with the following definitions of “relays.” IEEE 
100, The Authoritative Dictionary of IEEE Standards Terms (7 ed., 2000): “Anelectrical- 
ly controlled, usually two-state, device that opens and closes electrical contacts to effect 
the operation of other devices in the same or another electrical circuit.” Electromechani- 
cal Design Handbook by Ronald Walsh (3" ed, 2000): “Relays are switching devices that 
are available with a multitude of contact arrangements, coil-voltage ratings, contact-volt- 
age ratings, and contact-current ratings.” The Art of Electronics by Paul Horowitz and 
Winfield Hill (2"4 ed.; 1989): “Relays are electrically controlled switches.” 

Other definitions of “relays” are as follows. The Dictionary of Multimedia Terms & 
Acronyms by Bill Hansen (1997): “A type of switch that is electronically opened or closed to 
connect circuitry.” The Computer Glossary by Alan Freedman (1998): “An electrical 
switch that allows a low power to control a higher one. Asmall current energizes the relay, 
which closes a gate, allowing a large current to flow through.” 

In American Division of Magic Chef, Inc. v. United States, 14 CIT 868, 754 F Supp. 881 
(1990), the court considered Customs classification of defrost control timers as time 
switches under item 715.62, Tariff Schedules of the United States, which was the prede- 
cessor provision to heading 9107, HTSUS. (The superior heading to item 715.62 provided 
for: “Time switches with watch or clock movements, or with synchronous or subsynchro- 
nous motors.”) We believe certain language of the court is instructive as to heading 9107, 
HTSUS. The court stated: 


Nothing in the record or authorities cited leads this Court to conclude that Congress 
intended time switches to carry the restrictive and technical definition which plaintiff 
attaches. If the Court were to adopt plaintiffs definition of a time switch under TSUS 
item 715.62, then any device that makes or breaks an electric circuit after it measures 
an interval of time predetermined by the manufacturer, standing alone, could not bea 
time switch. As discussed herein, the Court finds that Congress did not contemplate 
that time switches tell the time of day, have dials, operate continuously without inter- 
ruptions, and beset by the consumer to operate at clock times. Presumably, some time 
switches require those characteristics to carry out their intended functions. Never- 
theless, the defrost control timers in their present condition satisfy the principal re- 
quirements for time switches found in the Tariff Classification Study, the Brussels 
Nomenclature, and in paragraph 368(a) of the Tariff Act of 1930. They make or break 
electric circuits after they have measured a specific time interval as predetermined by 
the manufacturer. [Emphasis in original.] 

We believe that this language of the court is instructive as to the scope of heading 9107, 
HTSUS. For example, Congress has indicated that earlier tariff decisions must not be dis- 
regarded in applying the HTSUS. The conference report to the Omnibus Trade Bill of 
1988 states that “on a case-by-case basis prior decisions should be considered instructive 
ininterpreting the HTS[US], particularly where the nomenclature previously interpreted 
in those decisions remains unchanged and no dissimilar interpretation is required by the 
text of the HTS[US].” Rep. No. 100-576, 100th Cong, 2d Sess. 548, 550 (1988). 

After a careful consideration of this matter we make the following determinations. 

Relays (1) and (3), as enumerated in the FACTS section (700DC-R130Z24, Series B and 
700-HB33A1-3, Series D, respectively) do not have a clock or watch movement or a syn- 
chronous motor. Therefore, they are not described in heading 9107, HTSUS. Accordingly, 
we find that they are described in heading 8536, HTSUS, and are classified in subheading 
8536.49.00, HTSUS, as: “Electrical apparatus for switching or protecting electrical cir- 
cuits, or for making connections to or in electrical circuits (for example, switches, relays, 
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fuses, surge suppressors, plugs, sockets, lamp-holders, junction boxes), for a voltage not 
exceeding 1,000 V: * * * Relays: * * * Other.” 


Relays (2), (4), and (5), asenumerated in the FACTS section [700-FSA3UU23, Series B, 
700-HSF12F15A1, Series A, and 700-HT12BA1, Series A, respectively] have watch or 
clock movements as defined in the Notes to Chapter 91 and are time switches. Therefore, 
they are classified in subheading 9107 00.80, HTSUS, as: “Time switches with clock or 
watch movement or with synchronous motor: * * * Valued over $5 each.” 


Holding: 

Relays (1) and (3), as enumerated in the FACTS section (700DC-R130Z24, Series B and 
700-HB33A1-3, Series D, respectively) are classified in subheading 8536.49.00, HTSUS, 
as: “Electrical apparatus for switching or protecting electrical circuits, or for making con- 
nections to or in electrical circuits (for example, switches, relays, fuses, surge suppressors, 


plugs, sockets, lamp-holders, junction boxes), for a voltage not exceeding 1,000 V: * * * Re- 
lays: * * * Other.” 


Relays (2), (4), and (5), asenumerated in the FACTS section [700-FSA3UU23, Series B, 
700-HSF12F15A1, Series A, and 700-HT12BA1, Series A, respectively] are classified in 
subheading 9107.00.80, HTSUS, as: “Time switches with clock or watch movement or 
with synchronous motor: * * * Valued over $5 each.” 

Effect on Other Rulings: 
HQ 962138 is modified. In accordance with 19 U.S.C. 1625(c), this ruling will become 
effective 60 days after publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


PROPOSED MODIFICATION AND REVOCATION OF RULING 
LETTERS AND REVOCATION OF TREATMENT RELATING TO 
THE TARIFF CLASSIFICATION OF GOLF BAG COMPONENTS 
IMPORTED WITHOUT BOTTOMS AND MADE OF TEXTILE 
FABRIC OF MAN-MADE FIBERS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed modification and revocation of tariff clas- 
sification ruling letters and revocation of treatment relating to the clas- 
sification golf bag components imported without bottoms and made of 
fabric of man-made textile fibers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)) as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke two rulings and modify one ruling relat- 
ing to the tariff classification, under the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), of golf bag components im- 
ported without bottoms and made of fabric of man-made textile fibers. 
Customs also proposes to revoke any treatment previously accorded by 
it to substantially identical merchandise. Comments are invited on the 
correctness of the intended actions. 
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DATE: Comments must be received on or before September 6, 2002. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W,, 
Washington, D.C. 20229. Submitted comments may be inspected at: U.S. 
Customs Service, 799 9' Street, N.W., Washington, D.C. during regular 
business hours. Arrangements to inspect submitted comments should 
be made in advance by calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: J. Steven Jarreau, Tex- 
tiles Classification Branch: (202) 572-8817 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, 19 U.S.C. 1484, the importer of record is responsible for using 
reasonable care to enter, classify and value imported merchandise, and 
provide any other information necessary to enable Customs to properly 
assess duties, collect accurate statistics and determine whether any oth- 
er applicable legal requirement is met. Pursuant to section 625(c)(1), 
Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by section 623 of 
Title VI, this notice advises interested parties that Customs intends to 
modify one ruling letter and revoke two ruling letters relating to the tar- 
iff classification of golf bag components imported without bottoms and 
made of fabric of man-made textile fibers. 

Although in this notice Customs is specifically referring to three 
Headquarters Ruling Letters, this notice covers any rulings on this mer- 
chandise that may exist, but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing databases for 
rulings in addition to those identified. No further rulings have been 
found. Any party who has received an interpretive ruling or decision 
(i.e., aruling letter, an internal advice memorandum or decision or a pro- 
test review decision) on the merchandise subject to this notice, which 
classified the merchandise contrary to this notice, should advise Cus- 
toms during this comment period. Similarly, pursuant to section 
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625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)) as amended by sec- 
tion 623 of Title VI, Customs intends to revoke any treatment previous- 
ly accorded by Customs to substantially identical merchandise. This 
treatment may, among other reasons, be the result of the importer’s re- 
liance on a ruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations of the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the HTSU- 
SA. Any person involved with substantially identical merchandise 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical merchandise or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 
on the part of the importers or their agents for importation of merchan- 
dise subsequent to the effective date of the final decision on this notice. 

The Customs Service in Headquarters Ruling Letters (HQ) 957006 
(June 27, 1995), HQ 958915 (Feb. 27, 1996) and HQ 961056 (Feb. 11, 
1998), classified man-made textile fabric golf bag components, primari- 
ly golf bag body sleeves or panels, imported both with and without golf 
bag hoods, slings, clips, top and bottom boots, and other components, 
but specifically imported without bottoms, in subheading 4202.92.3031, 
HTSUSA. Headquarters Ruling Letters 957006 (June 27, 1995), HQ 
958915 (Feb. 27, 1996) and HQ 961056 (Feb. 11, 1998), are set forth as 
“Attachment A,” “Attachment B” and “Attachment C,” respectively, to 
this document. 

It is now Customs determination that golf bag components of fabric of 
man-made textile fibers, primarily golf bag body sleeves or panels, im- 
ported both with and without golf bag hoods, slings, clips, top and bot- 
tom boots, and other components, but specifically imported without 
bottoms, are properly classified pursuant to General Rule of Interpreta- 
tion 1 in subheading 6307.90.9889, HTSUSA. Proposed Headquarters 
Ruling Letter 965605, revoking HQ 957006, is set forth as “Attachment 
D,” proposed Headquarters Ruling Letter 965604, revoking HQ 958915, 
is set forth as “Attachment E” and proposed Headquarters Ruling Let- 
ter 965603, modifying HQ 961056, is set forth as “Attachment F” to this 
document. 

The legal reasoning and analysis set forth in HQ 964538 (Nov. 19, 
2001) is incorporated into and made a part of proposed HQ 965603, HQ 
965604 and HQ 965605. Headquarters ruling letter 964538 is set forth 
as “Attachment G” to this document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke HQ 
957006 and HQ 958915, and to modify HQ 961056, and any other rul- 
ings not specifically identified to reflect the proper classification of the 
merchandise pursuant to the analysis set forth in HQ 964538 (Nov. 19, 
2001), which is incorporated by reference in proposed HQ 965605, HQ 
965604 and HQ 965603. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs intends to revoke any treatment previously accorded by Cus- 
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toms to substantially identical merchandise. Before taking this action, 
consideration will be given to any written comments timely received. 


Dated: July 23, 2002. 


JOHN ELKINS, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, June 27, 1995. 


CLA-2 R:C:T 957006 ch 
Category: Classification 
Tariff No. 4202.92.3030 and 6307.90.9989 
DAVID C. SOTO 
EXECUTIVE PROJECT MANAGER 
V. ALEXANDER & Co., INC 
15 Century Boulevard Suite 400 
Nashville, TN 37214-3650 


Re: Tariff classification of an unfinished and partially unassembled golf bag. 


DEAR Mr. SoTo: 

This is in response to your letter, dated September 7, 1994, requesting tariff classifica- 
tion under the Harmonized Tariff Schedule of the United States (HTSUS) for an unfin- 
ished and partially unassembled golf bag. That portion of your request concerning the 
country of origin marking for the merchandise will be the subject of a separate letter. 


Facts: 


Thesubmitted samples consist of a body sleeve and other pre-fabricated components for 
a golf bag. The body sleeve measures approximately 30 inches in length and 13 inches in 
width. It is composed of 200/400 denure nylon fabric with a PVC backing and has been 
made up so as to assume a tubular form. The sleeve comes complete with three zippered 
compartments, three air flow pockets, a female clip for a shoulder strap and a carrying 
handle. The material at the top and bottom of the sleeve has been trimmed and has not 
been hemmed or mended. 

Other components include a cover composed of woven 210 denure nylon fabric. The cov- 
er features a top opening, two button snaps and a zipper closure on one side. It is designed 
to snap onto the completed golf bag to protect golf club heads during inclement weather. 

Also included are top and bottom collars for the body sleeve which are composed of poly- 
ethylene plastic. The top collar also possesses an outer surface of woven 200/400 denure 
nylon fabric. A nylon shoulder strap with acrylic padding, three woven nylon strips, a ring 
and a buckle are also imported for incorporation into the finished bag. 

You state that after importation the components will be assembled with other compo- 
nents of U.S. origin. The U.S. components include a bag frame, acrylic inner bag lining, a 
molded top collar and a molded PVC base. 


Issues: 


What is the proper tariff classification for the body sleeve and the remaining compo- 
nents when entered together? 

What is the proper tariff classification for the body sleeve and the remaining compo- 
nents when entered in separate shipments? 
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Law and Analysis: 


Heading 4202, HTSUS, provides in part for travel, sports and similar bags. Chapter 42, 
Additional U.S. Note 1, HTSUS, states that: 


For the purposes of heading 4202, the expression “travel, sports and similar bags” 
means goods, other than those falling in subheadings 4202.11 through 4202.39, ofa 
kind designed for carrying clothing and other personal effects during travel, includ- 
ing backpacks and shopping bags of this heading, but does not include binocular 


cases, camera cases, musical instrument cases, bottle cases and similar containers. 
(Emphasis added). 


The Explanatory Note to heading 4202, at page 613, indicates that golf bags are regarded 
as sports bags for the purposes of the heading. 
General Rule of Interpretation (GRI) 2(a) states: 


Any reference in a heading to an article shall be taken to include a reference to that 
article incomplete or unfinished, provided that, as entered, the incomplete or unfin- 
ished article has the essential character of the complete or finished article. It shall 
also include a reference to that article complete or finished (or falling to be classified 
as complete or finished by virtue of this rule), entered unassembled or disassembled. 


The first part of GRI 2(a) extends the scope of an article provision to cover not only the 
complete article, but also that article incomplete or unfinished, provided that, as present- 
ed, it has the essential character of the complete or finished article. See Explanatory Note 
(I) to GRI 2(a). The second part of the rule provides that an article presented unassembled 
is classified in the same heading as the assembled article. See Explanatory Note (V) to GRI 
2(a). In addition, an unfinished article possessing the essential character of the finished 
article remains classifiable as the finished article when presented unassembled. See Ex- 
planatory Note (VI) to GRI 2(a). 

In this instance, the submitted sample is an unfinished and partially unassembled golf 
bag. Accordingly, classification turns on whether the component parts, as presented, pos- 
sess the essential character of a finished golf bag. In the first scenario, the body sleeve and 
the remaining components are presented together. When assembled, the imported body 
bag and other components are dedicated for use in, and possess the approximate shape or 
outline of, the finished golf bag. Moreover, we are of the opinion that the imported compo- 
nents are indispensable to the structure of the final product and include the most impor- 
tant constituent materials in relation to the use of the goods. Consequently, when 
presented together the body bag and the remaining components are classified as a sports 
bag of heading 4202, HTSUS. 

In the second scenario, the body bagand the remaining components are imported in sep- 
arate shipments. In Headquarters Ruling Letter (HRL) 085391, dated December 20, 1989, 
we determined that a golf bag body did not possess the essential character of the finished 
article when imported individually. Accordingly, it was classified according to its constitu- 
ent materials. As the instant body bag is substantially similar to the goods at issue in 
(HRL) 085391, we conclude that it is classifiable in heading 6307, HTSUS, which is the 
residual provision for articles of textiles. In addition, we are of the opinion that the re- 
maining components, when imported without the body bag, do not possess the essential 
character of the finished article. Therefore, they shall also be classified according to their 
constituent materials. 

Holding: 

The body bag and remaining components, when presented together, are classifiable un- 
der subheading 4202.92.3030, HTSUS, which provides for travel, sports and similar bags: 
with outer surface of textile materials: other, other: of man-made fibers: other. The appli- 
cable rate of duty is 19.8 percent ad valorem. The textile category is 670. 

The body bag, when imported individually, is classifiable in subheading 6307.90.9989, 
HTSUS, which provides for other made up articles, including dress patterns: other: other: 
other, other: other. The applicable rate of duty is 7 percent ad valorem. 

The remaining components, when imported without the body bag, are classified accord- 
ing to their constituent materials. 

The designated textile and apparel category may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are the subject of fre- 
quent negotiations and changes, to obtain the most current information available, we sug- 
gest that you check, close to the time of shipment, the Status Report on Current Import 
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Quotas (Restraint Levels), an issuance of the U.S. Customs Service, which is updated 
weekly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, February 27, 1996. 


CLA-2 RR:TC:TE 958915 SK 
Category: Classification 
Tariff No. 4202.92.3030 and 6307.90.9989 
CHRISTOPHER G. STAFF JR. 
C.G. STAFF COMPANIES 
2369 S. 200th Street 
Seattle, WA 98198 


Re: Classification of unfinished and partially assembled golf bag; golf bag, golf bag top 
hood/cover and golf bag padded shoulder strap; HRL 957006 (6/27/95). 


DEAR Mk. STAFF: 

Thisisin response to your letter of April 30, 1995, on behalf of Sundara Industries, Ltd., 
in which you request a binding classification ruling for an unfinished and partially as- 
sembled golf bag, a golf bag top hood/cover and a golf bag padded shouider strap. 


Facts: 


The articles at issue are described as follows. The unfinished, partially assembled golf 
bagis wholly constructed of man-made textile materials. The bag body is complete with all 
pockets and compartments and is in a knocked down condition. The bag does not contain 
support rods, base or top collar. 

The finished golf bag top hood/cover is wholly constructed of man-made textile mater- 
ials. The hood is an accessory covering the exposed head of the clubs and is not an actual 
part of the golf bag. 

The golf bag shoulder strap has an outer surface of either 100 percent nylon or 100 per- 
cent polyester and internal padding of man-made foam material. 

Although you state in your submission to this office that the three articles described 
above are “to be imported as separate items,” it is not clear whether this means that the 
goods will arrive in the US. in separate shipments, or whether the articles are merely 
packaged or boxed separately. After importation, these articles will be assembled into the 
completed golf bag with accessory hood. 


Issue: 
What is the proper classification of the subject merchandise? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI’s). 
GRI 1 provides that classification shall be determined according to the terms of the head- 
ings and any relative section or chapter notes, taken in order. Merchandise that cannot be 
classified in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s, 
taken in order. 

Heading 4202, HTSUSA, provides in part for travel, sports and similar bags. The Ex- 
planatory Note to heading 4202, HTSUSA, at page 613, indicates that golf bags are re- 
garded as sports bags for purposes of classification within this heading. 
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GRI 2(a) states: 


“Any reference in a heading to an article shall be taken to include areference to that 
article incomplete or unfinished, provided that, as entered, the incomplete or unfin- 
ished article has the essential character of the complete or finished article. It shall 
also include a reference to that article complete or finished (or failing to be classified 
as complete or finished by virtue of this rule), entered unassembled or disassembled.” 


Our initial examination is whether the unfinished golf bag, in its condition as imported, 
possesses the essential character of a finished golf bag. In this case, you state that the body 
bag is imported separately from the shoulder strap and the golf bag top hood/covers. This 
office has previously held that golf body bags, imported without their remaining compo- 
nents, do not possess the essential character of the finished article. See Headquarters Rul- 
ing Letters (HRL’s) 085391, dated December 202, 1989, and 957006, dated June 27, 1995. 
The golf body bag will be classified separately according to its constituent materials. As 
the instant golf body bag is substantially similar to those classified in the above-cited rul- 
ings, we conclude it is classifiable under heading 6307, HTSUSA, which is the residual pro- 
vision for articles of textiles. We further note that the remaining articles do not, by 
themselves, possess the essential character of a finished golf bag. Accordingly, the shoul- 
der strap and the hood/cover are classifiable according to their constituent materials in 
the same heading. 

In your letter to this office you state that the three articles described above are “to be 
imported as separate items.” It isnot clear whether this means that the goods will arrivein 
the U.S. in separate shipments, or whether the articles are merely packaged or boxed sepa- 
rately. If the former importation scenario applies, the goods will be classified separately in 
heading 6307, HTSUSA, for the reasons set forth supra. 

If, however, these articles arrive in the US. in the same shipment, but merely packaged 
separately, the classification analysis will turn on whether these three articles, taken to- 
gether, have the essential character of a complete or finished golf bag as per GRI 2(a). This 
classification scenario was presented in HRL 957006, in which this office determined that 
“the imported body bag and other components (cover and shoulder strap) are dedicated 
for use in, and possess the approximate shape or outline of, the finished golf bag.” We con- 
cur in this instance and find that if the golf body bag, shoulder strap and cover/hood are 
imported in the same shipment, they are classifiable as a sports bag, of man-made fibers, 
under subheading 4202.92.3030, HTSUSA. 


Holding: 


If the three articles are imported in separate shipments, the knocked down golf body 
bag, shoulder strap and cover/hood are all separately classifiable under subheading 
6307.90.9989, HTSUSA, which provides for other made up articles, including dress pat- 
terns: other: other: other * * * other: other * * * . The applicable rate of duty is 7 percent 
ad valorem. 

If the three articles at issue are imported together in the same shipment, the merchan- 
dise is classifiable under subheading 4202.92.3030, HTSUSA, which provides for, in perti- 
nent part, other sports bag, of man-made fibers, dutiable at a rate of 19.5 percent ad 
valorem. The attendant textile quota category is 670. 

The designated textile and apparel categories may be subdivided into parts. If so, the 
visa and quota requirements applicable to the subject merchandise may be affected. Since 
part categories are the result of international bilateral agreements which are subject to 
frequent and changes, to obtain the most current information available we suggest that 
youcheck, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service which is updated weekly 
and is available for inspection at a local Customs office. 

Due to the nature of the statistical annotation (the ninth and tenth digits of the classifi- 
cation) and the restraint (quota/visa) categories, you should contact the local Customs of- 
fice prior to importation of this merchandise to determine the current status of any import 
restraints or requirements. 

JOHN DURANT, 
Tariff Classification Appeals Division. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, February 11, 1998. 


CLA-2 RR:CR:TE 961056 RH 
Category: Classification 
Tariff No. 6307.90.9989, 
7326.90.8585, and 4202.92.3030 
EDWARD L. HART, JR. 
IMPORT MANAGER 
V. ALEXANDER & Co., INC. 
PO. Box 30250 
Memphis, TN 38130-0250 


Re: Classification of finished and partially finished golf bags; heading 4202; heading 
6307; country of origin marking; 19 C.FR. §102.21. 


DEAR MR. Hart: 

This is in reply to your letter dated August 15, 1997, on behalf of Arnold Palmer Golf 
Company, requesting a ruling on the classification and marking of unfinished and partial- 
ly unassembled golf bags. 

You sent a sample of the golf bag components to aid us in our determination. 


Facts: 


The merchandise at issue is a partially unassembled or unfinished viny] and nylon golf 
bag (UPUGB, style 854), made up of a body sleeve, organizer top assembly, sling, top boot, 
clip, hoods, bottom boot and D-ring. These components will be produced in China and sent 
to the United States to be assembled with U.S.-origin components (plastic bottom, poly 
tube body liner, rivets and a metal D-clip) into a finished golf bag. 


Issues: 


What is the classification of the body sleeve and the remaining Chinese components 
when entered into the United States in the same shipment? What is the classification of 
these components when entered separately? 

What are the marking requirements under both scenarios? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the U.S. Annotated 
(HTSUSA), is governed by the General Rules of Interpretation (GRIs). GRI 1 provides 
that classification shall be determined according to the terms of the headings and any rela- 
tive section or chapter notes. Where goods cannot be classified solely on the basisof GRI 1, 
the remaining GRIs will be applied, in the order of their appearance. 

Heading 4202, HTSUSA, provides in part for travel, sports and similar bags. The Ex- 
planatory Notes (EN) to heading 4202, at page 613, indicate that golf bags are regarded as 
sports bags for the purposes of that heading. 

GRI 2(a) states that: 


Any reference in a heading to an article shall be taken to include a reference to that 
article incomplete or unfinished, provided that, as entered, the incomplete or unfin- 
ished article has the essential character of the complete or finished article. It shall 
also include a reference to that article complete or finished (or falling [sic] to be classi- 
fied = complete or finished by virtue of this rule), entered unassembled or disas- 
sembled. 


The first part of GRI 2(a) extends the scope of an article provision to cover not only the 
complete article, but also that article incomplete or unfinished, provided that, as present- 
ed, it has the essential character of the complete or finished article. See Explanatory Note 
(I) to GRI 2(a). The second part of the rule provides that an article presented unassembled 
is classified in the same heading as the assembled article. See Explanatory Note (V) to GRI 
2(a). In addition, an unfinished article possessing the essential character of the finished 
article remains classifiable as the finished article when presented unassembled. See Ex- 
planatory Note (VI) to GRI 2(a). 

In one of the scenarios you propose, the body sleeve and the remaining components are 
entered together. The imported body sleeve and other components are dedicated for use 
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in, and possess the approximate shape or outline of, the finished golf bag. Moreover, we 
find that the imported components are indispensable to the structure of the final product 
and include the most important constituent materials in relation to the use of the goods. 
Thus, when presented together, the body sleeve and the remaining imported components 
are classified as an unfinished sports bag of heading 4202, HTSUSA. 

In another scenario, the body sleeve and the remaining components are imported in sep- 
arate shipments. In Headquarters Ruling Letter (HQ) 085391, dated December 20, 1989, 
we determined that a golf bag body did not possess the essential character of the finished 
article when imported individually. Accordingly, it was classified according to its constitu- 
ent materials. Similarly, in HQ 959178, dated June 24, 1996, we held that a golf bag body 
imported separately from its remaining components was classifiable according to its con- 
stituent materials in heading 6307. As the instant body sleeve is substantially similar to 
the goods at issue in HQ 959178, we conclude that it is classifiable in heading 6307, HTSU- 
SA, which is the residual provision for articles of textiles. In addition, we find that the re- 
maining components, when imported without the body sleeve, do not possess the essential 
character of the finished article. Therefore, they shall also be classified according to their 
constituent materials. The organizer top assembly, sling, top boot, clip, hoods and bottom 
boot are classifiable under subheading 6307.90.9989, HTSUSA. The D-ring is classifiable 
under subheading 7326.90.8585, HTSUSA. 


COUNTRY OF ORIGIN MARKING 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. §1304), provides that unless 
excepted, every article of foreign origin imported into the US. shall be marked in a con- 
spicuous place as legibly, indelibly, and permanently as the nature of the article (or its con- 
tainer) will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. 
the English name of the country of origin of the article. Part 134, Customs Regulations (19 
C.FR. Part 134), implements the country of origin marking requirements and exceptions 
of 19 U.S.C. §1304. 

Section 134.1(d), Customs Regulations (19 C.F R. §134.1(d)), provides that the “ulti- 
mate purchaser” is generally the last person in the U.S. who will receive the article in the 
form in which it was imported. If an imported article will be used in manufacture, the 
manufacturer may be the ultimate purchaser if he subjects the imported article to a pro- 
cess which results in a substantial transformation of the article. In that situation, the 
manufactured article, asa good of the US., isexcepted from country of origin marking and 
only the outermost container of the imported article must be marked with the article’s 
origin. See section 134.35(a), Customs Regulations (19 C.F-R. §134.35(a)). 

Under the facts presented in your letter, China is the country of origin of all of the com- 
ponents entered into the United States as they are wholly produced in China (made in Chi- 
na from Chinese components). To determine whether the Chinese-origin golf bag 
components in the two scenarios in this case become goods of the U.S. when assembled to 
create finished golf bags, it is necessary to refer to the rules of origin for textile and apparel 
products set forthin section 102.21, Customs Regulations (19 C.FR. §102.21). Pursuant to 
the Uruguay Round Agreements Act, these new rules of origin (published in the Federal 
Register on September 5, 1995, 60 Fed. Reg. 46188) became effective for textile or apparel 
products entered, or withdrawn from warehouse for consumption, on or after July 1, 1996. 
The country of origin of a textile or apparel product is determined by a hierarchy cf rules 
set forth in paragraphs (c)(1) through (c)(5) of section 102.21. 

A “textile or apparel product” for purposes of these rules of origin is defined in 19 C.F R. 
§102.21(b)(5) as any good classifiable in Chapters 50 through 63, HTSUSA, as well as 
goods classifiable in certain additional provisions, including subheading 4202.92.30, 
HTSUSA. Therefore, the 19 C.FR. §102.21 rules of origin are applicable to the imported 
articles subject to this case. 

Section 102.21(c)(1) sets forth the general rule for determining the country of origin ofa 
textile or apparel product in which the good is wholly obtained or produced in a single 
country, territory, or insular possession. 

Section 102.21(c)(1) is not applicable because the subject merchandise is not wholly ob- 
tained or produced in a single country, territory, or insular possession. Accordingly, we 
turn to Section 102.21(c)(2) which provides that where the country of origin cannot be de- 
termined under paragraph (c)(1), the country of origin of the good is the single country in 
which each foreign material incorporated in that good underwent an applicable change in 
tariff classification, and/or met any other requirement specified for the good in 19 C.FR. 
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§102.21(e). As discussed above, the finished golf bag under consideration here is classified 
in subheading 4202.92.3030, HTSUSA. Therefore, the applicable rule in 19 C.FR. 
§102.21(e) is as follows: 


4202.92.15-4202.92.30 A change to subheading 4202.92.15 through 4202.92.30 
from any other heading, provided that the change is the re- 
sult of the good being wholly assembled in a single country, 
territory or insular possession. 

In this case, the requisite tariff shift is not met because the assembly of the golf bag 
takes place in more than a single country (i.e., in China and the United States). According- 
ly, we continue in our hierarchical application of Section 102.21(c). 

Section 102.21(c)(3) governs instances where country of origin of a textile or apparel 
product cannot be determined pursuant to paragraphs (c)(1) or (c)(2) and provides: 

(i) If the good was knit to shape, the country of origin of the good is the single coun- 
try, territory, or insular possession in which the good was knit; or 

(ii) Except for goods of heading 5609, 5807, 5811, 6213, 6214, 6301 through 6306, 
and 6308, and subheadings 6209.20.5040, 6307.10, 6307.90, and 9404.90, if the good 
was not knit to shape and the good was wholly assembled in asingle country, territory, 
or insular possession, the country of origin of the good is the country, territory, or in- 
sular possession in which the good was wholly assembled. 

Section 102.21(c)(3) is inapplicable in this case because the subject merchandise is nei- 
ther knit to shape nor wholly assembled in a single country. 

Section 102.21(c)(4) provides “Where the country of origin of a textile or apparel prod- 
uct cannot be determined under paragraph (c)(1), (2) or (3) of this section, the country of 
origin of the good is the single country, territory, or insular possession in which the most 
important assembly or manufacturing process occurred.” 

In HQ 959179, we held that the country of origin of a golf bag was where the golf bag 
body (including the hardware and zippers) was assembled. In a second country, the bot- 
tom, top cuff and internal tube support were assembled to complete the golf bag. The as- 
sembly operations in this case are substantially similar to HQ 959179. In China, the body 
sleeve (including zippers and hardware) is assembled and shipped to the United States 
along with the organizer top assembly, sling, top boot, clip, hoods, bottom boot and D-ring. 
In the US., the plastic bottom, poly tube body liner, rivets and a metal D-clip are as- 
sembled with the imported components to complete the golf bag. Accordingly, as in HQ 
959178, the most important assembly operation in this case transpires in China, where 
the majority of the golf bag body is assembled to completion. Accordingly, the origin of the 
completed golf bag under both scenarios is China, and it must be individually marked to so 
indicate to the ultimate purchaser. 

You asked by telephone whether the imported golf bag components must be individually 
marked with their origin or whether the container in which they are imported may be 
marked with the components’ origin. In this regard, section 134.32(d), Customs Regula- 
tions (19 C.FR. §134.32(d)), exempts from the marking requirements those articles for 
which the container will reasonably indicate the origin of the articles. Therefore, provided 
the Chinese- origin golf bag components are imported in properly marked containers and 
the certification set forth in section 134.26, Customs Regulations (19 C.FR. §134.26), is 
executed, the components are not required to be individually marked at the time of im- 
portation. However, the fully assembled golf bags must be individually marked to indicate‘ 
to the ultimate purchaser that their origin is China. 

Holding: 

The imported Chinese-origin body sleeve and remaining components, when presented 
together, are classifiable under subheading 4202.92.3030, HTSUSA, which provides for 
travel, sports and similar bags: with outer surface of textile materials: other, other: of 
man-made fibers: other. They are dutiable at the general column one rate at 19 percent ad 
valorem. The textile category is 670. 

When imported separately, the Chinese-origin body sleeve, organizer top assembly, 
sling, top boot, clip, hoods and bottom boot are classifiable under subheading 
6307.90.9989, HTSUSA, which provides for other made up articles, including dress pat- 
terns: other: other: other, other: other. The applicable rate of duty is 7 percent ad valorem. 
The D-ringis classifiable under subheading 7326.90.8585, HTSUSA, and isdutiable at the 
general one column rate of 3.5 percent ad valorem. 

Asdetermined under 19 C.FR. §102.21, the country of origin of the completed golf bagis 
China, and it must be marked accordingly. 
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The designated textile and apparel category may be subdivided into parts. If so, visaand 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are the subject of fre- 
quent negotiations and changes, to obtain the most current information available, we sug- 
gest that you check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an issuance of the U.S. Customs Service, which is updated 
weekly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current status of any 
import restraints or requirements. 

The holding set forth above applies only to the specific factual situation and merchan- 
dise identified in the ruling request. This position is clearly set forth in 19 C.FR. 
§177.9(b)(1), which states that each ruling letter is issued on the assumption that all of the 
information furnished and incorporated in the ruling letter, either directly, by reference, 
or by implication, is accurate and complete in every material respect. 

Should it be subsequently determined that the information furnished is not complete 
and does not comply with 19 C.FR. §177.9(b)(1), the ruling will be subject to modification 
or revocation. A change in the facts previously furnished may affect the determination of 
country of origin. Thus, if there is any change in the facts provided to Customs, it isrecom- 
mended that a new ruling request be submitted in accordance with 19 C.FR. §177.2. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 965605 jsj 
Category: Classification 
Tariff No. 6307.90.9889, 
4202.92.3031, and 3926.90.9880 
Mr. Davin C. Soto 
V. ALEXANDER & Co., INC. 
15 Century Boulevard 
Suite 400 
Nashville, TN 37214-3650 


Re: Revocation of HQ 957006 (June 27, 1995); Golf Bag Components Imported Without 
Bottoms; Subheading 6307.90.9889, HTSUSA; HQ 964538 (Nov. 19, 2001) Incorpo- 
rated by Reference. 


DEAR Mr. Soto 

The purpose of this correspondence is to advise you that the Customs Service has recon- 
sidered Headquarters Ruling Letter (HQ) 957006 (June 27, 1995) issued to you on the be- 
half of Datrek Professional Bags, Inc. 

Headquarters Ruling Letter 957006 classified golf bag components imported without 
bottoms and composed of fabric of man-made textile fibers in subheading 4202.92.3031, 
HTSUSA. The Customs Service has reviewed HQ 957006 and determined that it is erro- 
neous. Customs is revoking HQ 957006 and reclassifying the golf bag components in sub- 
heading 6307.90.9889, HTSUSA. 


‘acts: 


The merchandise in issue, as set forth in HQ 957006, is components of golf bags. The 
components include: (1) A golf bag body sleeve, open and unsewn on both the top and bot- 
tom; (2) A “Rain Hood” cover; (3) A “top collar” constructed of polyethylene plastic cov- 
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ered with a man-made textile material; (4) A “bottom collar” constructed of polyethylene 
plastic covered with a man-made textile material; (5) A padded shoulder strap; (6) Three 
woven nylon strips to be sewn to the outside of the bag; and (7) Acut-to-shape piece of viny] 
with “Alegis” stamped onto it, to be sewn onto the top collar. 

The golf bag body sleeve, hood, shoulder strap and all of the other textile components 
are composed of textile fabric of man-made fibers (nylon). The nylon has a polyviny] chlo- 
ride plastic backing and a polyvinyl chloride coating. The body sleeve has three zippered 
compartments and three pockets. The body sleeve, hood and shoulder strap have metal 
snaps and rivets, and plastic clips. 

The top collar and bottom collar are made of polyethylene plastic and are covered with 
nylon and vinyl, respectively. The top collar is twenty-six and one-half (26%) inches in 
length and four and one-half (4!) inches in width. The top collar tapers in the center. The 
bottom collar is twenty-four and one-half (24'%) inches in length and two and one-half 
(2%) inches in width. 

The Customs Service specifically emphasizes the fact that the merchandise will be im- 
ported into the United States without a bottom. Customs has been advised that the mer- 
chandise will also be imported without a bag frame and an acrylic fur inner bag lining. 


Issue: 


What is the classification, pursuant to the Harmonized Tariff Schedule of the United 
States Annotated, of the body sleeve, rain cover, polyethylene plastic top collar covered 
with a man-made textile material, the polyethylene plastic bottom collar covered with vi- 
nyl, the padded shoulder strap, the three woven nylon strips, and the cut-to-shape piece of 
vinyl with “Alegis” stamped onto it, when imported into the United States without a bot- 
tom? 

Law and Analysis: 


Classification of the Body Sleeve, Rain Cover, Shoulder Strap and Three Woven Strips 
The Customs Service in Headquarters Ruling Letter 964538 (Nov. 19, 2001) classified 

merchandise substantially similar to the golf bag body sleeve, rain cover or hood, shoulder 
strap and three woven strips in subheading 6307.90.9989, HTSUSA. Subheading 
6307.90.9989, HTSUSA, effective January of 2002, is enumerated as subheading 
6307.90.9889, HTSUSA. Subheading 6307.90.9889, HTSUSA, provides for: 

6307 Other made up articles, including dress patterns: 

6307.90 Other: 

Other: 
6307.90.98 Other, 
Other: 
6307.90.9889 Other. 


The golf bag components composed of textile fabric of man-made fibers identified as the 
body sleeve, rain cover or hood, shoulder strap and three woven strips, imported by Da- 
trek, are individually classified in subheading 6307.90.9889, HTSUSA. The legal reason- 
ing and analysis employed in HQ 964538 is incorporated into this ruling letter by 
reference. Headquarters Ruling Letter 964538 is attached to and made a part of this rul- 
ing letter. 

Should the body sleeve, rain cover or hood, shoulder strap and three woven strips ad- 
dressed above be imported together with a bottom, either in the same or separate contain- 
ers, but in the same shipment for Customs purposes, all of the merchandise would be 
classified pursuant to GRI 2(a) as unfinished sports bags. Complete or finished golf bags, 
as well as incomplete, unfinished, unassembled or disassembled golf bags, with outer sur- 
faces of man-made textile materials, are classified in heading 4202, HTSUSA, pursuant to 
GRI 2(a). They are classified at the subheading level in subheading 4202.92.3031, HTSU- 
SA. Subheading 4202.92.3031, HTSUSA, provides, in part, for sports bags with an outer 
surface of textile materials of man-made fibers. 

The Customs Service notes that this ruling is consistent with a long-line of decisions 
extending from Internal Advice request HQ 085391 (Dec. 20, 1989). The rulings include: 
HQ 960883 (April 27, 1998); HQ 962313 (Mar. 4, 1999); HQ 964538 (Nov. 19, 2001); HQ 
965041 (May 7, 2001); HQ 964902 (May 9, 2002) and HQ 965017 (May 9, 2002). 
Classification of the Polyethylene Plastic Top Collar Covered and Sewn Over With Nylon 

Fabric 


The plastic top collar covered and sewn over with nylon fabric is a composite good com- 
posed of different materials classified pursuant to GRI 3 (b). The components are prima 
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facie classifiable in heading 3926, HTSUSA, as other articles of plastic, and in heading 
6307, HTSUSA, as other made up articles. The plastic and textile components “are at- 
tached to each other to form a practically inseparable whole.” See General Rules for the 
Interpretation of the Harmonized System, Rule 3 (b), Explanatory Note (IX). The plastic 
component provides the collar with its predominate value, weight and bulk, and, thereby, 
gives the collar its essential character. 
Completing the classification of the plastic top collar, the article is classified in subhead- 

ing 3926.90.9880, HTSUSA. Subheading 3926.90.9880, HTSUSA, provides for: 

3926 Other articles of plastics and articles of other materials of headings 

3901 to 3914: 

3926.90 Other: 

3926.90.98 Other, 

3926.90.9880 Other. 


Classification of the Polyethylene Plastic Bottom Collar Covered and Sewn Over With 
Polyvinyl Chloride and the Cut-To-Shape Piece of Vinyl 

The plastic bottom collar covered and sewn over with polyvinyl chloride and the cut-to- 

shape piece of viny] are classified pursuant to GRI 1 in subheading 3926.90.9880, HTSU- 


x 


Holding: 


Headquarters Ruling Letter 957006 (June 27, 1995) is, hereby, revoked. 


Classification of the Body Sleeve, Rain Cover, Shoulder Strap And Three Woven Strips 
Imported Without a Bottom 

The Datrek Professional Bags, Inc. textile golf bag components, the golf bag body sleeve, 
rain hood or cover, shoulder strap and three woven strips, when imported into the United 
States without a bottom, are classified in subheading 6307.90.9889, Harmonized Tariff 
Schedule of the United States Annotated. 

The General Column 1 Rate of Duty for subheading 6307.90.9889, HTSUSA, is seven 
(7) percent, ad valorem. 

The legal reasoning and analysisemployed in HQ 964538 (Nov. 19, 2001) isincorporated 
by reference. Headquarters Ruling Letter 964538 is attached to and made a part of this 
ruling letter. 


Classification of the Body Sleeve, Rain Cover, Shoulder Strap and Three Woven Strips 
Imported With a Bottom 


If the golf bag components composed of fabric of man-made textile fibers, the golf bag 
body sleeve, rain hood or cover, shoulder strap and three woven strips, are imported witha 
bottom, as part of asingle shipment for Customs purposes, they would be classified in sub- 
heading 4202.92.3031, Harmonized Tariff Schedule of the United States Annotated. 

The General Column 1 Rate of Duty for subheading 4202.92.3031, HTSUSA, iseighteen 
and one-tenth (18.1) percent ad valorem. 

The textile quota category for merchandise classified in subheading 4202.92.3031, 
HTSUSA, is category 670. 

There are no applicable quota/visa requirements for products of World Trade Organiza- 
tion (WTO) member-countries. The textile category number above applies to merchan- 
dise produced in non-WTO member-countries. 

The designated textile and apparel category may be subdivided into parts. Ifsubdivided, 
any quota and visa requirements applicable to the subject merchandise may be affected 
Since part categories are the result of international bilateral agreements which are sub- 
ject to frequent negotiations and changes, to obtain the most current information avail- 
able, we suggest you check, close to the time of shipment, the Status Report On Current 
Import Quotas (Restraint Levels) an internal issuance of the U.S. Customs Service which is 
updated weekly and is available for inspection at your local Customs Service office. The 
Status Report On Current Import Quotas (Restraint Levels) is also available on the Cus- 
toms Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Web site 
at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 
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Classification of the Polyethylene Plastic Top Collar Covered and Sewn Over With Nylon 
Fabric and The Cut-To-Shape Piece of Vinyl 
The polyethylene plastic top collar covered and sewn over with nylon fabric and the cut- 
to-shape piece of vinyl are classified in subheading 3926.90.9880, Harmonized Tariff 
Schedule of the United States Annotated. 
The General Column 1 Rate of Duty for subheading 3926.90.9880, HTSUSA, is five and 
three-tenths (5.3) percent ad valorem. 


Classification of the Polyethylene Plastic Bottom Collar Covered and Sewn Over With 
Polyvinyl Chloride 

The polyethylene plastic bottom collar covered and sewn over with polyviny] chloride is 
classified in subheading 3926.90.9880, Harmonized Tariff Schedule of the United States 
Annotated. 

The General Column 1 Rate of Duty for subheading 3926.90.9880, HTSUSA, is five and 
three-tenths (5.3) percent, ad valorem. 

MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. CusToMsS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 965604 jsj 
Category: Classification 


Tariff No. 6307.90.9889 and 4202.92.3031 
MR. CHRISTOPHER G. STAFF JR. 


C.G. STAFF COMPANIES 
2369 So. 200** Street 
Seattle, WA 98198 


Re: Revocation of HQ 958915 (Feb. 27, 1996); Golf Bag Components Imported Without 
Bottoms; Subheading 6307.90.9889, HTSUSA; HQ 964538 (Nov. 19, 2001) Incorpo- 
rated by Reference. 


DEAR MR. STAFF: 

The purpose of this correspondence is to advise you that the Customs Service has recon- 
sidered Headquarters Ruling Letter (HQ) 958915 (Feb. 27, 1996) issued to you on the be- 
half of Sundara Industries, Ltd. 

Headquarters Ruling Letter 958915 classified golf bag components imported without 
bottoms and composed of fabric of man-made textile fibers in subheading 4202.92.3031, 
HTSUSA. The Customs Service has reviewed HQ 958915 and determined that it is erro- 
neous. Customs is revoking HQ 958915 and reclassifying the golf bag components in sub- 
heading 6307.90.9889, HTSUSA. 


Facts: 


The merchandise in issue, as set forth in HQ 958915, is components of golf bags. The 
components include: (1) A golf bag body sleeve; (2) A top hood/cover; and (3) A padded 
shoulder strap. The body sleeve has pockets and compartments. The body sleeve, hood and 
shoulder strap are all composed entirely of fabric of man-made textile fibers. 

The Customs Service specifically emphasizes the fact that the merchandise, particular- 
ly the body sleeve, will be imported into the United States without a bottom. Customs has 
been advised that the merchandise will also be imported without support rods or a top col- 
lar. 


Issue: 


What is the classification, pursuant to the Harmonized Tariff Schedule of the United 
States Annotated, of the body sleeve, hood and shoulder strap, composed entirely of man- 
made textile fibers, when imported into the United States without a bottom? 
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Law and Analysis 


The Customs Service in Headquarters Ruling Letter 964538 (Nov. 19, 2001) classified 
merchandise substantially similar to the golf bag body sleeve, hood and shoulder strap in 
subheading 6307.90.9989, HTSUSA. Subheading 6307.90.9989, HTSUSA, effective Jan- 
uary of 2002, is enumerated as subheading 6307.90.9889, HTSUSA. Subheading 
6307.90.9889, HTSUSA, provides for: 


6307 Other made up articles, including dress patterns: 
6307.90 Other: 
Other: 
6307.90.98 Other, 
Other: 
6307.90.9889 Other. 


The golf bag components imported without bottoms and composed of fabric of man- 
made textile fibers identified in the FACTS section of this ruling letter are individually 
classified in subheading 6307.90.9889, HTSUSA. The legal reasoning and analysis 
employed in HQ 964538 is incorporated into this ruling letter by reference. Headquarters 
Ruling Letter 964538 is attached to and made a part of this ruling letter. 

Should the golf bag components addressed above be imported together with a bottom, 
either in the same or separate containers, but in the same shipment for Customs purposes, 
all of the merchandise would be classified pursuant to GRI 2(a) as unfinished sports bags. 
Complete or finished golf bags, as well as incomplete, unfinished, unassembled or disas- 
sembled golf bags, with outer surfaces of fabric of man-made textile materials, are classi- 
fied in heading 4202, HTSUSA, pursuant to GRI 2(a). They are classified at the 
subheading level in subheading 4202.92.3031, HTSUSA. Subheading 4202.92.3031, 
HTSUSA, provides, in part, for sports bags with an outer surface of textile materials of 
man-made fibers. 

The Customs Service notes that this ruling is consistent with a long-line of decisions 
extending from Internal Advice request HQ 085391 (Dec. 20, 1989). The rulings include: 
HQ 960883 (April 27, 1998); HQ 962313 (Mar. 4, 1999); HQ 964538 (Nov. 19, 2001); HQ 
965041 (May 7, 2001); HQ 964902 (May 9, 2002) and HQ 965017 (May 9, 2002). 
Holding: 

Headquarters Ruling Letter 958915 (Feb. 27, 1996) is, hereby, revoked. 

The Sundara Industries, Ltd. golf bag components composed of man-made textile fi- 
bers, the golf bag body sleeve, top hood/cover and shoulder strap, when imported into the 
United States without a bottom, are individually classified in subheading 6307.90.9889, 
Harmonized Tariff Schedule of the United States Annotated. 

The General Column 1 Rate of Duty for subheading 6307.90.9889, HTSUSA, is seven 
(7) percent ad valorem. 

The legal reasoning and analysis employed in HQ 964538 (Nov. 19, 2001) isincorporated 
by reference. Headquarters Ruling Letter 964538 is attached to and made a part of this 
ruling letter. 

If the golf bag components composed of fabric of man-made textile fibers are imported 
with a bottom, as part of a single shipment for Customs purposes, they would be classified 
in subheading 4202.92.3031, Harmonized Tariff Schedule of the United States Anno- 
tated. 

The General Column 1 Rate of Duty of subheading 4202.92.3031, HTSUSA, is eighteen 
and one-tenth (18.1) percent ad valorem. 

The textile quota category for merchandise classified in subheading 4202.92.3031, 
HTSUSA, is category 670. 

There are no applicable quota/visa requirements for products of World Trade Organiza- 
tion (WTO) member-countries. The textile category number above applies to merchan- 
dise produced in non-WTO member-countries. 

The designated textile and apparel category may be subdivided into parts. Ifsubdivided, 
any quota and visa requirements applicable to the subject merchandise may be affected. 
Since part categories are the result of international bilateral agreements which are sub- 
ject to frequent negotiations and changes, to obtain the most current information avail- 
able, we suggest you check, close to the time of shipment, the Status Report On Current 
Import Quotas (Restraint Levels) an internal issuance of the U.S. Customs Service whichis 
updated weekly and is available for inspection at your local Customs Service office. The 
Status Report On Current Import Quotas (Restraint Levels) is also available on the Cus- 
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toms Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Web site 
at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 

MYLEs B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 965608 jsj 
Category: Classification 
Tariff No. 6307.90.9889 and 4202.92.3031 
Mr. EDWARD L. HART, JR. 
V. ALEXANDER & Co., INC. 
IMPORT MANAGER 
PO. Box 30250 
Memphis, TN 38130-0250 


Re: Modification of HQ 961056 (Feb. 11, 1998); Golf Bag Components Imported Without 
a Bottom; Subheading 6307.90.9889, HTSUSA; HQ 964538 (Nov. 19, 2001) Incorpo- 
rated by Reference. 


DEAR MR. HART: 

The purpose of this correspondence is to advise you that the Customs Service has recon- 
sidered Headquarters Ruling Letter (HQ) 961056 (Feb. 11, 1998) issued to you on the be- 
half of Arnold Palmer Golf Company. 

Headquarters Ruling Letter 961056 classified golf bag components imported without 
bottoms and composed of fabric of man-made textile fibers in subheading 4202.92.3031, 
HTSUSA. The Customs Service has reviewed HQ 961056 and determined that it is incor- 
rect asit relates to the classification of the golf bag components imported without bottoms 
and composed of fabric of man-made textile fibers. Customs is modifying HQ 961056 and 
revoking that aspect of the ruling letter addressing the classification of the golf bag compo- 
nents composed of fabric of man-made textile fibers. The merchandise in issue will be re- 
classified in subheading 6307.90.9889, HTSUSA. 

The aspects of HQ 961056 that address the country of origin and the classification of the 
“D” rings are not being revoked or modified and will remain in effect. 

Facts: 

The merchandise in issue, as set forth in HQ 961056, is components of golf bags. The 
components include: (1) A nylon body sleeve; (2) An organizer top assembly; (3) A sling; 
(4) A top boot; (5) Clips; (6) A hood; (7) A bottom boot; and (8) A metal “D” ring. 

tis noted that the above-referenced components will be assembled in the United States 
with components of United States origin. The components of U.S. origin include: (1) A 
plastic bottom; (2) A polyvinyl chloride tube body liner; (3) Rivets; and (4) A metal “D” 
clip. 

The Customs Service specifically emphasizes the fact that the merchandise will be im- 
ported into the United States without a bottom. 


Issue: 


What is the classification, pursuant to the Harmonized Tariff Schedule of the United 
States Annotated, of the body sleeve, sling and hood composed of fabric of man-made tex- 
tile fibers, when imported into the United States without the plastic bottom? 
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Law and Analysis: 


The Customs Service in Headquarters Ruling Letter 964538 (Nov. 19, 2001) classified 
merchandise substantially similar to the body sleeve, sling and hood in subheading 
6307.90.9989, HTSUSA. Subheading 6307.90.9989, HTSUSA, effective January of 2002, 
is enumerated as subheading 6307.90.9889, HTSUSA. Subheading 6307.90.9889, HTSU- 
SA, provides for: 


6307 Other made up articles, including dress patterns: 
6307.90 Other: 
Other: 
6307.90.98 Other, 
Other: 


6307.90.9889 Other. 


The golf bag components composed of fabric of man-made textile fibers identified in the 
FACTS section of this ruling letter, imported by Arnold Palmer Golf Company, are individ- 
ually classified in subheading 6307.90.9889, HTSUSA. The legal reasoning and analysis 
employed in HQ 964538 is incorporated into this ruling letter by reference. Headquarters 
Ruling Letter 964538 is attached to and made a part of this ruling letter. 

Should the golf bag components addressed above be imported together with a bottom, 
either in the same or separate containers, but in the same shipment for Customs purposes, 
all of the merchandise would be classified pursuant to GRI 2(a) as unfinished sports bags 
Complete or finished golf bags, as well as incomplete, unfinished, unassembled or disas- 
sembled golf bags with outer surfaces of fabric of man-made textile materials are classified 
in heading 4202, HTSUSA, pursuant to GRI 2(a). They are classified at the subheading 
level in subheading 4202.92.3031, HTSUSA. Subheading 4202.92.3031, HTSUSA, pro- 
vides, in part, for sports bags with an outer surface of textile materials of man-made fibers 

The Customs Service notes that this ruling is consistent with a long-line of decisions 
extending from Internal Advice request HQ 085391 (Dec. 20, 1989). The rulings include: 
HQ 960883 (April 27, 1998); HQ 962313 (Mar. 4, 1999); HQ 964538 (Nov. 19, 2001); HQ 
965041 (May 7, 2001); HQ 964902 (May 9, 2002) and HQ 965017 (May 9, 2002). 


Holding: 


Headquarters Ruling Letter 961056 (Feb. 11, (1998) is, hereby, modified 

The Arnold Palmer Golf Company golf bag components, consisting of the body sleeve, 
sling and hood, composed of man-made textile fibers, when imported into the United 
States without the plastic bottom, are classified in subheading 6307.90.9889, Harmonized 
Tariff Schedule of the United States Annotated. 

The General Column 1 Rate of Duty for subheading 6307.90.9889, HTSUSA, is seven 
(7) percent ad valorem. 

The legal reasoning and analysisemployed in HQ 964538 (Nov. 19, 2001) isincorporated 
by reference. Headquarters Ruling Letter 964538 is attached to and made a part of this 
ruling letter. 

If the golf bag components composed of fabric of man-made textile fibers are imported 
with a bottom, as part of a single shipment for Customs purposes, they would be classified 
in subheading 4202.92.3031, Harmonized Tariff Schedule of the United States Anno- 
tated. 

The General Column 1 Rate of Duty of subheading 4202.92.3031, HTSUSA, is eighteen 
and one-tenth (18.1) percent ad valorem. 

The textile quota category for merchandise classified in subheading 4202.92.3031, 
HTSUSA, is category 670. 

There are no applicable quota/visa requirements for products of World Trade Organiza- 
tion (WTO) member-countries. The textile category number above applies to merchan- 
dise produced in non-WTO member-countries. 

The designated textile and apparel category may be subdivided into parts. If subdivided, 
any quota and visa requirements applicable to the subject merchandise may be affected. 
Since part categories are the result of international bilateral agreements which are sub- 
ject to frequent negotiations and changes, to obtain the most current information avail- 
able, we suggest you check, close to the time of shipment, the Status Report On Current 
Import Quotas (Restraint Levels) an internal issuance of the U.S. Customs Service whichis 
updated weekly and is available for inspection at your local Customs Service office. The 
Status Report On Current Import Quotas (Restraint Levels) is also available on the Cus- 
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toms Electronic Bulletin Board (CEBB) which can be found on the U.S. Customs Web site 
at www.customs.gov. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importation of this merchandise to determine the current status of 
any import restraints or requirements. 


MYLES B. HARMON, 
Acting Director, 
Commercial Rulings Division. 


[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, November 19, 2001. 


CLA-2 RR:CR:TE 964538 jsj 
Category: Classification 
Tariff No. 6307.90.9989 and 4202.93.3031 
Ms. LAURA HAGER 
ABX LOGISTICS 
Import/Department 
714 S. Isis Avenue 
Suite A 
Inglewood, CA 90301 


Re: Golf Bag Parts; Subheadings 6307.90.9989 and 4202.92.3031, HTSUSA; Separate 
shipments. 


DEAR Ms. HAGER: 

The purpose of this correspondence is to respond to your request on the behalf of Ergo- 
nomix Sport, Inc. for a binding classification ruling of the merchandise described as a “flat 
golf bag” and “related parts.” 

This ruling is being issued subsequent to the following: (1) A review of your submission 
received by the Customs Service on July 27, 2000; (2) A review of the correspondence of 
Mr. Stephen J. Perrin, President of Ergonomix Sport, dated July 7, 2000; and (3) An ex- 
amination of the samples. 

The Customs Service is advised by ABX Logistics that all of the textile fabric is made in 
Taiwan and that the textile components of the golf bag are sewn in China Final assembly 
of the golf bags, which will include the attachment of a plastic top, plastic bottom, plastic 
flap and a stand, will be undertaken in the United States. 

Customs has been advised that the textile aspects of the “flat golf bag” will be “arriving 
in separate container[s]” from the plastic and other components. Ergonomix Sport Corre- 
spondence (July 7, 2000). The Customs Service, for the purposes of this ruling, under- 
stands the importer’s statement to mean that the articles will be imported in separate 
shipments. If the textile components and the plastic and other components are shipped in 
separate containers, but arrive in the same shipment, the classification ruling provided in 
this letter would be different.! 


Facts: 


The sample article in issue, identified as a “flat golf bag,” is the body of a golf bag made of 
man-made textile material. The “flat golf bag” lacks a plastic top, plastic bottom, plastic 
flap and a stand, all of which will be a part of and accompany a finished golf bag. The “flat 
golf bag,” as assembled at the time of importation, is entirely sewn, including all pockets, 
zippers, “D” rings, handles, “O” rings, snaps, as well as all other aspects of the golf bag 
panel. 


1 See infra. note 4 
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The other samples, the “related parts,” as described by the importer, include: a rain/ 
travel hood, a shoulder strap, a full-length middle divider, fur padding F/dividers, hook 
and loop fastener material and webbing material. The rain/travel hood is composed of a 
man-made textile material coated or covered on the interior with plastic. It has metal 
snapson the bottom and acenter zipper. The shoulder strap is composed of man-made tex- 
tile material and is designed to carry the completed golf bag on both of the golfer’s shoul- 
ders. It has plastic clips that enable the straps to be adjusted. 

The remaining “related parts” are composed of man-made textile material and have 
plastic and/or hook and loop fasteners. The full-length textile middle divider is tubular- 
shaped, has a plastic base attached with elastic straps, and hook and loop fasteners at the 
top. The other parts include acircular length of man-made textile material with individual 
flaps of loop fasteners, a thirty-six (36) inch length of hook fastener material measuring 
one inch wide and two approximately four inch by four inch squares composed of man- 
made textile material with one inch tongues, each with strips of hook and loop. fastener 
material. 


Issues: 


What is the classification, pursuant to the Harmonized Tariff Schedule of the United 
States Annotated, of the above-described “flat golf bag” and “related parts” when im- 
ported in shipments separate from the plastic top, plastic bottom, plastic flap and the 
stand? 


Law and Analysis: 


The federal agency responsible for initially interpreting and applying the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) is the U.S. Customs Service.” 
The Customs Service, in accordance with its legislative mandate, classifies imported mer- 
chandise pursuant to the General Rules of Interpretation (GRI) and the Additional U.S. 
Rules of Interpretation.? 

General Rule of Interpretation 1 provides, in part, that classification decisions are to be 
“determined according to the terms of the headings and any relative section or chapter 
notes.” General Rule of Interpretation 1. General Rule of Interpretation 1 further states 
that merchandise which can not be classified in accordance with the dictates of GRI 1 
should be classified pursuant to the other General Rules of Interpretation, provided the 
HTSUSA chapter headings or notes do not require otherwise. According to the Explanato- 
ry Notes (EN), the phrase in GRI 1, “provided such headings or notes do not otherwise 
require,” is intended to ‘‘make it quite clear that the terms of the headings and any rela- 
tive Section or Chapter Notes are paramount.” General Rules for the Interpretation of the 
Harmonized System, Rule 1, Explanatory Note (V). 

The Explanatory Notes constitute the official interpretation of the Harmonized System 
at the international level. See Joint Explanatory Statement supra note 2, at 549. The Ex- 
planatory Notes, although neither legally binding nor dispositive of classification issues, 
do provide commentary on the scope of each heading of the HTSUS. The EN’ sare general- 
ly indicative of the proper interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 
35127-28 (Aug. 23, 1989); Lonza, Inc. v. United States, 46 F. 3rd 1098, 1109 (Fed. Cir. 
1995). 

Commencing classification of the articles that comprise the ‘‘flat golf bag” and the “re- 
lated parts” in accordance with the dictates of GRI 1, the Customs Service examined the 
headings of the HTSUSA. Customs review of the headings of the HTSUSA did not estab- 
lish any heading that described all of the merchandise in issue when considered as a single 
item. 

Customs specifically notes that the merchandise will not be imported in completed con- 
dition. Customs further notes, for the purposes of this ruling, that the “flat golf bag” and 
“related parts” will be imported in shipments separate from the plastic top, plastic bot- 


2 See 19 U.S.C. 1500 (West 1999) (providing that the Customs Service is responsible for fixing the final appraisement, 
classification and amount of duty to be paid); See also Joint Explanatory Statement of the Committee of Conference, 
H.R Conf. Rep. No. 100-576, at 549 (1988) reprinted in 1988 U.S. Code Cong. and Adm. News 1547, 1582 lhereinafter 
loint Explanatory Statement). 

3 See 19 US. C. 1202 (West 1999); See generally, What Every Member of The Trade Community Should Know About: 
Tariff Classification, an Informed Compliance Publication of the Customs Service available on the World Wide Web site 
of the Customs Service at www.customs.gov, search “Importing & Exporting” and then “U.S. Customs Informed Com- 
pliance Publications.” 
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tom, plastic flap and the stand.* Customs, absent a provision in the tariff schedule to the 
contrary, is required to classify merchandise in the condition in which it is imported. See 
Sarne Handbags Corp. v. United States, 100 F. Supp. 1126, (C.I.T. 2000); Heartland By- 
Products, Inc. v. United States, 74 F. Supp. 1324, 1341 (C.I.T. 1999) citing Worthington v. 
Robbins, 139 U.S. 337, 341 (1891). If the “flat golf bag” and the “related parts” were to be 
shipped in separate containers, but arrived together on the same ship, the classification 
would be different.5 

The Customs Service, having determined that all of the articles under consideration in 
this ruling letter cannot cumulatively, as a single item, be classified pursuant to GRI 1, 
examined GRI 2. General Rule of Interpretation 2 is divided into two subparagraphs, GRI 
2 (a) and GRI 2 (b). General Rule of Interpretation 2 (a) provides that any reference in an 
HTSUSA heading to an article “shall be taken to include a reference to that article incom- 
plete or unfinished.” GRI 2 (a) requires, however, that the incomplete or unfinished article 
have the “essential character” of the complete or finished article. 

The issue to be addressed is whether the “flat golf bag” and the “related parts” to be 
imported by Ergonomix Sport have the “essential character” of completed or finished 
products and should, therefore, be classified pursuant to GRI 2(a) asif they were goods in 
their completed or finished state. The General Rules of Interpretation do not define the 
phrase “essential character.” Its meaning may, however, be understood from an examina- 
tion of the Explanatory Notes to GRI 2 (a). 

The EN’s to GRI 2 (a) draw a distinction between a “blank” which possesses the essen- 
tial character ofan article and a “semi-manufacture[d]” item that does not have the essen- 
tial character of an article. A “blank,” as defined in the EN, is an article “not ready for 
direct use, having the approximate shape or outline of the finished article or part.” The 
EN continues stating that a “blank” is an article “which can only be used, other than in 
exceptional cases, for completion into the finished article or part.” 

Aplastic bottle preforrn is offered in the EN as an example ofa blank. Bottle preforms of 
plastic are “intermediate products having tubular shape, with one closed end and one 
open end threaded to secure a screw type closure, the portion below the threaded end be- 
ing intended to be expanded to a desired size and shape.” 

“Semi-manufactures” are items that do not yet have the essential shape or character of 
the finished articles. Examples of serni-manufactures set forth in the EN’s are: “bars, 
discs, tubes, etc.” Semi-manufactures are specifically not regarded as “blanks.” 

An examination of the instant “flat golf bag” and “related parts,” in the condition in 
which they will be imported, reveals semi-manufactured items rather than blanks. The 
articles do not have the essential character of a sports bag. 

Completed golf bags are classified in heading 4202, HTSUSA. Heading 4202, HTSUS, 
provides for the classification of: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such ma- 
terials or with paper. (Emphasis added.). 


Additional U.S. Note I of Chapter 42 provides a definition for the phrase “sports bags.” 
The expression “travel, sports and similar bags” means “goods * * * of a kind designed for 
carrying clothing and other personal effects during travel, including backpacks and shop- 
ping bags of this heading, but does not include binocular cases, camera cases, musical in- 
strument cases, bottle cases and similar containers.” Chapter 42, HTSUSA, Additional 
US. Note 1. 

An examination of the instant “flat golf bag” and “related parts,” in the condition in 
which they will be imported, reveals articles that do not yet have the essential character of 
goods of a kind designed for carrying clothing and other personal effects during travel. 


4 See Altman & Co. v. United States, 13 Ct. Cust. Appls. 315 (1925) (providing that separately packaged parts of the 
same merchandise arriving on the same shipment should be considered a single entry and classified together); See a/so 
James G. Wiley v. United States, 56 Cust. Ct. 331 (1966) (providing that arrival of different aircraft constitute both 
physically and commercially separate importations, and that entries of merchandise from different vessels could not be 
merged for the purposes of appraisement or classification). 


5 See id Altman & Co 
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The articles specifically lack the capability to function as a container. Since they do not 
have the essential character of “sports bags” of heading 4202, HTSUSA, the Customs Ser- 
vice cannot classify them as GRI 2(a) incomplete or unfinished articles. 

The “flat golf bag” and the “related parts” are individually classified pursuant to GRI 1 
in heading 6307, HTSUSA. The articles are further classified in subheading 6307.90.9989, 
HTSUSA. Subheading 6307.90.9989, HTSUSA, provides for: 


6307 Other made up articles, including dress patterns: 
6307.90 Other: 
Other: 
6307.90.98 Other, 
Other: 
6307.90.9889 Other. 


Should the “flat golf bags” and the “related parts” be imported together with the plastic 
top, plastic bottom, plastic flap and the stand, either in the same or separate containers, 
but in the same shipment, all of the merchandise would be classified pursuant to GRI 2(a) 
as unassembled sports bags. Complete or finished golf bags with outer surfaces of man- 
made textile materials are classified in heading 4202, HTSUSA, and are further classified 
at the subheading level in subheading 4202.92.3031, HTSUSA. Subheading 
4202.92.3031, HTSUSA, provides for the classification of sports bags with an outer sur- 
face of textile materials of man-made fibers. 


Holding: 


The “flat golf bag” and the “related parts” when imported in shipments separate from 
the plastic top, plastic bottom, plastic flap and the stand are classified in subheading 
6307.90.9989, Harmonized Tariff Schedule of the United States Annotated. 

The General Column 1 Rate of Duty for subheading 6307.90.9989, HTSUSA, is seven 
(7) percent, ad valorem. 

If the “flat golf bag” and the “related parts” are imported with the plastic top, plastic 
bottom, plastic flap and the stand in separate containers, but as part of a single shipment 
for Customs purposes, they would be classified in subheading 4202.92.3031, Harmonized 
Tariff Schedule of the United States Annotated. 

The General Column 1 Rate of Duty of subheading 4202.92.3031, HTSUSA, is eighteen 
and three-tenths (18.3) percent, ad valorem. 

The textile quota category for mercbandise classified in subheading 4202.92.3031, 
HTSUSA, is category 670. 

It is recommended that Ergonomix Sport contact its local Customs Service office prior 
to the importation of this merchandise to determine the current status of any restraints or 
requirements due to the changeable nature of the statistical annotation, the ninth and 
tenth digits of the HTSUSA, and the restraint (quota/visa) categories applicable to textile 
merchandise. 

The designated textile and apparel category may be subdivided into parts. Ifsubdivided, 
the quota and visa requirements applicable to the merchandise may be affected. It is rec- 
ommended that Ergonomix Sport review, close to the time of shipment, the Status Report 
On Current Import guotas (Restraint Levels), since part categories are the result of inter- 
national bilateral agreements and subject to frequent change. The Status Report is an in- 
ternal issuance of the U.S. Customs Service and is available for inspection at local Customs 
Service offices. 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 








U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 146 
RIN 1515-AC74 


EXPANDED WEEKLY ENTRY PROCEDURE FOR 
FOREIGN TRADE ZONES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions, in conformance with the Trade and Development Act of 2000, to 
expand the weekly entry procedure for foreign trade zones to include 
merchandise involved in activities other than exclusively assembly-line 
type production operations. Under both the expanded procedure as well 
as the existing procedure for assembly-line type production operations, 
weekly entries covering estimated removals of merchandise from a for- 
eign trade zone for any consecutive 7-day period, and the associated 
entry summaries, would have to be filed exclusively through the Auto- 
mated Broker Interface, with duties, fees and taxes being scheduled for 
payment through the Automated Clearinghouse. The weekly entry is 
treated as a single entry or release of merchandise for purposes of the 
merchandise processing fee (MPF) that Customs assesses on importers 
in order to offset administrative costs incurred in processing imported 
merchandise that is formally entered or released. 


DATES: Comments must be received on or before September 23, 2002. 


ADDRESSES: Written comments are to be addressed to the U.S. Cus- 
toms Service, Office of Regulations & Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue N.W., Washington, D.C. 20229. Sub- 
mitted comments may be inspected at U.S. Customs Service, 799 9th 
Street, NW., Washington, D.C. during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Debbie Scott, Office of 
Field Operations, (202-927-1962). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Foreign Trade Zones Act of 1934, as amended (19 U.S.C. 81a—u) 
(the “FTZA”), provides for the establishment and regulation of foreign 
trade zones. Foreign trade zones are secured areas to which foreign and 
domestic merchandise (except that prohibited by law) may be brought 
for the purposes enumerated in the FTZA without being subject to the 
customs laws of the U.S. Foreign trade zones, by virtue of being exempt 
from the customs laws, are intended to attract and promote internation- 
al trade and commerce. Part 146, Customs Regulations (19 CFR part 
146), sets forth the documentation and recordkeeping requirements 
governing, among other things, the admission of merchandise into a 
zone, its manipulation, manufacture, storage, destruction, or exhibition 
while in the zone, and its entry or removal from the zone. 

Generally speaking, the FTZA provides that when foreign merchan- 
dise is sent from a zone into customs territory, it is subject to the laws 
and regulations of the United States affecting imported merchandise 
(19 U.S.C. 81c(a)). This would include customs law governing the entry 
of imported merchandise. To this end, section 1484 of the Tariff Act of 
1930, as amended (19 U.S.C. 1484), sets forth the procedures generally 
governing the entry of imported merchandise for customs purposes. 

Under 19 U.S.C. 1484, Customs has permitted a limited weekly entry 
procedure for foreign trade zones since May 12, 1986 (as authorized in 
T.D. 86-16, 51 FR 5040). This limited weekly entry procedure, appear- 
ing in § 146.63(c)(1), Customs Regulations (19 CFR 146.63(c)(1)), is re- 
stricted to merchandise that was manufactured or changed into its final 
form just shortly (within 24 hours) before physical transfer from the 
zone. 

It is noted that further general support for the weekly entry proce- 
dure was furnished when 19 U.S.C. 1484 was subsequently amended by 
section 637 of the Customs Modernization Act (included as Title VI of 
the North American Free Trade Agreement Implementation Act, Pub. 
L. 103-182, 107 Stat. 2057, enacted on December 8, 1993). 


EXPANDED WEEKLY ENTRY PROCEDURE; AMENDMENT OF SECTION 1484 
BY TRADE AND DEVELOPMENT ACT OF 2000 


The Customs entry law, 19 U.S.C. 1484, has now been further 
amended by section 410 of the Trade and Development Act of 2000 (Pub. 
L. 106-200, 114 Stat. 251, enacted on May 18, 2000). Section 410 of this 
Act adds a new paragraph (i) to section 1484 (19 U.S.C. 1484(i)), that 
specifically provides for an expanded weekly entry procedure for foreign 
trade zones under certain limitations. The expanded weekly entry pro- 
cedure under the statute is inextricably tied, as further discussed below, 
to the assessment of the merchandise processing fee which only applies 
to merchandise entered for consumption; thus, this entry procedure is 
limited to merchandise that is to be removed from a zone for consump- 
tion. 
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Under 19 U.S.C. 1484(i)(1), the expanded weekly entry procedure cov- 
ers all merchandise (including merchandise of different classes, types 
and categories), with the exception of merchandise the entry of which is 
prohibited by law and merchandise for which the filing of an entry sum- 
mary is required before it may be released from customs custody. The 
effect of section 1484(i) is to expand the weekly entry system beyond its 
current coverage, primarily to allow goods stored in a zone for the pur- 
pose of warehouse and distribution to be removed from the zone under a 
weekly entry process. 

Thus, merchandise falling within the expanded procedure of section 
1484(i)(1) that is to be removed from a zone during any 7-day period (not 
limited to a calendar week) may be the subject of a single estimated 
entry or release. 

In accordance with 19 U.S.C. 1484(i)(2)(A)(i) and (ii), weekly entries 
under the expanded weekly entry program would be required to be filed 
electronically through the Automated Broker Interface (ABI). The 
party making entry who chooses to file a weekly entry from a zone would 
have to do so using ABI, or employ an ABI-qualified Customs broker for 
this purpose. 

The electronic entry would have to contain the data equivalent to that 
required on Customs Form 3461 for the estimated removals of merchan- 
dise intended to occur during the related 7-day period. As provided in 
section 1484(i)(1), this estimated entry would need to be filed on or be- 
fore the first day of the 7-day period in which the merchandise is to be 
removed from the zone. 

An electronic entry summary containing the data equivalent to that 
required on Customs Form 7501 would be filed within 10 working days 
after the first day of the 7-day period covered by the electronic entry, 
with payment of applicable duties and taxes likewise scheduled for no 
later than 10 working days after the date of entry, using the Automated 
Clearinghouse (ACH) as prescribed in § 24.25, Customs Regulations (19 
CFR 24.25). 

In addition, under 19 U.S.C. 1484(i)(2)(B), the operator and/or the 
user of the zone, as applicable, would be required to provide accounting, 
transportation, and related controls over merchandise subject to the 
weekly entry procedure that are adequate to protect the revenue and 
meet the requirements of other Federal agencies. 

In the case of a general-purpose zone with multiple users, the opera- 
tor of the zone, in compliance with § 146.4, Customs Regulations (19 
CFR 146.4), would have to supervise and monitor the movement of mer- 
chandise, and provide for its proper storage and handling in the zone. 
The operator would also be required to maintain inventory records that 
accurately accounted for all transfers of merchandise from the zone re- 
lated to the respective weekly entry of each person (zone user) using the 
procedure and otherwise comply with the requirements of § 146.4 and 
subpart B, Customs Regulations (19 CFR part 146, subpart B). Also, the 
person making entry (zone user) would have to keep inventory records 
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with respect to the merchandise and its handling and/or processing in 
the zone that, if not computerized, would need to be maintained in an 
organized and readily retrievable manner, and be capable of being pro- 
duced within a reasonable time after due notice. 


APPLICATION OF MERCHANDISE PROCESSING FEE TO WEEKLY ENTRY 


The estimated weekly entry or release is treated under section 
1484(i)(1) as a single entry or release for purposes of the assessment of 
the merchandise processing fee (MPF) under section 13031(a)(9)(A) of 
the Consolidated Budget Reconciliation Act of 1985 (COBRA) (19 U.S.C. 
58c(a)(9)(A)), and all fee exclusions and limitations of section 13031 of 
the COBRA also apply to the weekly entry or release, including the max- 
imum and minimum fee amounts under section 13031(b)(8)(A)(i) (19 
U.S.C. 58e(b)(8)(A)()). 

Under 19 U.S.C. 58c(a)(9)(A), the MPF is the fee that Customs as- 
sesses on importers in order to offset administrative costs (salaries and 
expenses) that Customs incurs in connection with the processing of im- 
ported merchandise that is formally entered or released. Except as 
otherwise provided, merchandise that is formally entered or released is 
currently subject to an ad valorem MPF of .21 percent (19 U.S.C. 
58c(a)(9)(A); and § 24.23(b)(1)()(A), Customs Regulations (19 CFR 
24.23(b)(1)(i)(A))). However, on any one weekly entry or release, the 
MPF may not exceed the maximum amount of $485, subject to certain 
provisions not here relevant (19 U.S.C. 58c(a)(9)(B)(i); 19 US.C. 
58c(b)(8)(A)(i); and § 24.23(b)(1)(i)(B), Customs Regulations (19 CFR 
24.23(b)(1)(i)(B))). 

It should be observed in this regard that, by a document published in 
the Federal Register (62 FR 12129) on March 14, 1997, Customs had 
previously proposed a similar expansion of the weekly entry procedure 
for foreign trade zones, under the then-existing general authority of 19 
U.S.C. 1484; but, by a document published in the Federal Register (64 
FR 13142) on March 17, 1999, Customs withdrew this proposal. 


CONCLUSION 


Accordingly, based upon the foregoing, this document proposes to 
amend § 146.63(c), Customs Regulations (19 CFR 146.63(c)), to imple- 
ment 19 U.S.C. 1484(i), by adding a provision covering the expanded 
weekly entry procedure for foreign trade zones. The principal purpose of 
this proposed rule is to require electronic entry filing under the expand- 
ed procedure pursuant to 19 U.S.C. 1484(i)(2)(A). In addition, for the 
sake of consistency and administrative efficiency, Customs has deter- 
mined that the existing weekly entry procedure for certain manufac- 
tured articles in § 146.63(c)(1) should similarly be revised to require 
electronic entry filing and to provide that a weekly entry under 
§ 146.63(c)(1) may cover any 7-day period, and need no longer be con- 
fined to a calendar week. Also, under the proposed rule, if requested by 
Customs, the electronic data submitted would need to include the equiv- 
alent of a pro forma invoice or schedule, showing the estimated number 
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of units of each type of merchandise to be removed during the weekly 
period and their zone and dutiable values. 


COMMENTS 


Before adopting this proposed rule as final, consideration will be giv- 
en to any written comments that are timely submitted to Customs. Cus- 
toms specifically requests comments on the clarity of this proposed rule 
and how it may be made easier to understand. Comments submitted will 
be available for inspection in accordance with the Freedom of Informa- 
tion Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations (31 
CFR 1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), at 
the U.S. Customs Service, 799 9'® Street, NW, Washington, D.C. during 
regular business hours. Arrangements to inspect submitted comments 
should be made in advance by calling Mr. Joseph Clark at (202) 
572-8768. 


THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


The proposed amendments are essentially intended to conform the 
Customs Regulations with statutory law, including the provision in the 
law that allows a requirement for electronic entry filing. As such, pur- 
suant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.), it is certified that, if adopted, the proposed amendments will not 
have a significant economic impact on a substantial number of small en- 
tities. Accordingly, the proposed amendments are not subject to the reg- 
ulatory analysis or other requirements of 5 U.S.C. 603 and 604. Nor do 


the proposed amendments meet the criteria for a “significant regulatory 
action” under E.O. 12866. 


PAPERWORK REDUCTION ACT 


The collections of information contained in this proposed rule have 
already been approved by the Office of Management and Budget in ac- 
cordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 3507) 
and assigned the following OMB Control Numbers: 1515-0065 (Re- 
quirement to make entry; Entry summary and continuation sheet); and 
1515-0214 (General recordkeeping and record production require- 
ments). This proposed rule would not make any substantive changes to 
the existing approved information collections. 

An agency may not conduct or sponsor, and a person is not required to 
respond to a collection of information unless the collection of informa- 
tion displays a valid control number. 


LIST OF SUBJECTS IN 19 CFR Part 146 
Customs duties and inspection, Exports, Foreign trade zones, Im- 
ports, Reporting and recordkeeping requirements. 
PROPOSED AMENDMENTS TO THE REGULATIONS 


Part 146, Customs Regulations (19 CFR part 146), is proposed to be 
amended as set forth below. 
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PART 146—FOREIGN TRADE ZONES 
1. Revise the authority citation for part 146 to read as follows: 


Authority: 19 U.S.C. 66, 8la—u, 1202 (General Note 23, Harmonized 
Tariff Schedule of the United States), 1484(i), 1623, 1624. 


2. Amend § 146.63 by revising paragraph (c) to read as set forth below: 
§ 146.63 Entry for consumption. 


* * * * * * * 


(c) Estimated activity. (1) Weekly manufacturing. (i) Electronic entry 
required. When any merchandise is manufactured or its physical condi- 
tion as entered is otherwise changed (exclusive of packing) in a zone 
within 24 hours before physical transfer from the zone for consumption, 
the person making entry may file an entry for the estimated removals of 
such merchandise during any consecutive 7-day period. The 7-day peri- 
od is not limited to being a calendar week. The entry must be filed 
through the Automated Broker Interface on or before the first day of the 
7-day period in which the merchandise is to be removed from the zone. 
The electronic entry must contain data equivalent to that required on 
Customs Form 3461 for the estimated removals of merchandise in- 
tended to occur during the related 7-day period. 

(ii) Invoice upon request. If requested by Customs, the electronic data 
submitted must include the equivalent of a pro forma invoice or sched- 
ule, showing the estimated number of units of each type of merchandise 
to be removed during the weekly period and their zone and dutiable val- 
ues. 

(2) Other weekly entries. (i) Electronic entry required. In addition to 
the merchandise already covered under paragraph (c)(1) of this section, 
the person making entry may file an estimated entry for all merchan- 
dise, including merchandise of different classes, types, and categories, 
except as provided in paragraph (c)(2)(ii) of this section, that is to be re- 
moved from a zone during any consecutive 7-day period. The weekly pe- 
riod is not limited to being a calendar week. The entry must be filed 
through the Automated Broker Interface on or before the first day of the 
7-day period in which the merchandise is to be removed from the zone. 
The electronic entry must contain data equivalent to that required on 
Customs Form 3461 for the estimated removals of merchandise in- 
tended to occur during the related 7-day period. 

(ii) Invoice upon request. If requested by Customs, the electronic data 
submitted must include the equivalent of a pro forma invoice or sched- 
ule, showing the estimated number of units of each type of merchandise 
to be removed during the weekly period and their zone and dutiable val- 
ues. 

(iii) Excluded merchandise. The following merchandise is excluded 
from the weekly entry procedure in paragraph (c)(2)(i) of this section: 

(A) Merchandise whose entry is prohibited by law; and 

(B) Merchandise for which the filing of an entry summary is required 
before it may be released from Customs custody. 
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(3) Electronic entry summary. Under paragraph (c)(1) or (c)(2) of this 
section, an electronic entry summary containing data equivalent to that 
required on Customs Form 7501 must be filed within 10 working days 
after the first day of the 7-day period covered by the electronic entry. The 
entry summary must be filed electronically through the Automated Bro- 
ker Interface, with payment of applicable duties and taxes being sched- 
uled, through the Automated Clearinghouse, for no later than 10 
working days after the date of entry (see subpart D, part 143, and § 24.25 
of this chapter). All merchandise will be dutiable as provided in § 146.65 
of this subpart. 

(4) Inventory control. The operator and/or user of the zone, as applica- 
ble, must provide accounting, transportation and related controls over 
merchandise subject to the weekly entry procedures set forth in para- 
graphs (c)(1) and (c)(2) of this section that are adequate to protect the 
revenue and meet the requirements of other Federal agencies, as pro- 
vided in paragraphs (c)(4)(i) and (c)(4)(ii) of this section. 

(i) Operator responsibilities; general-purpose zone. In the case of a 
general-purpose zone with multiple users, the operator of the zone, in 
compliance with § 146.4 of this part, must supervise and monitor the 
movement of the merchandise, and provide for its proper storage and 
handling in the zone. The operator must also maintain inventory re- 
cords that accurately account for all transfers of merchandise from the 
zone related to the respective weekly entry of each person (zone user) 
using the procedure and must otherwise comply with the requirements 
of § 146.4 and subpart B of this part. 

(ii) Person making entry (zone user). The person making entry for the 
merchandise (the zone user) must keep inventory records with respect 
to the merchandise and its handling and/or processing in the zone. If not 
computerized, the records must be maintained in an organized and 
readily retrievable manner, and be capable of being produced within a 
reasonable time after due notice (see § 163.6(a) of this chapter). 

(5) Acceptance of weekly entry by port director. Merchandise covered by 
an electronic entry made under the provisions of paragraph (c)(1) or 
(c)(2) of this section will be considered to be entered and may be re- 
moved from the zone only when the port director has accepted the entry. 
The time of entry will be determined as provided in § 141.68 of this chap- 
ter. If the actual removals will exceed the estimate for the related 7-day 
period, the person making entry will file an additional electronic entry 
as necessary to cover the additional units before their removal from the 
zone. When estimated removals exceed actual removals, such excess 
merchandise will not be considered to have been entered or construc- 
tively transferred from the zone and will not be included in the entry 
summary for the estimated entry or release. After acceptance of the 
weekly entry, and any additional entries as required, individual trans- 
fers of merchandise covered by the entry may be made from the zone. 

(6) Application of merchandise processing fee to weekly entry. Under 
19 U.S.C. 1484(i), the estimated weekly entry or release under para- 
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graph (c)(1) or (c)(2) of this section is treated as a single entry or release 
for purposes of the assessment of the merchandise processing fee (MPF) 
under 19 U.S.C. 58c(a)(9)(A). All fee exclusions and limitations under 19 
U.S.C. 58c also apply to the weekly entry or release, including the maxi- 
mum and minimum fee amounts set forth in 19 U.S.C. 58c(b)(8)(A)(i) 
(see § 24.23(b)(1)(i) of this chapter). 


* * * * * * * 


3. In § 146.68(a), in the first sentence, the reference “§ 146.63(c)” is 
removed, and that the reference “§ 146.63(c)(1)” is added in its place. 
ROBERT C. BONNER, 
Commissioner of Customs. 
Approved: July 19, 2002. 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 25, 2002 (67 FR 48594)] 





U.S. Court of Appeals for the 
Federal Circuit 


JEWELPAK CORP, PLAINTIFF-APPELLANT v. 
UNITED STATES, DEFENDANT-APPELLEE 


Appeal No. 01-1300 
(Decided July 16, 2002) 


Peter J. Fitch, Fitch, King and Caffentzis, of New York, New York, argued for plaintiff- 
appellant. With him on the brief was James Caffentzis. 

Barbara S. Williams, Attorney, International Trade Field Office, Department of Jus- 
tice, of New York, New York, argued for defendant-appellee. With her on the brief were 
Robert D. McCallum, Jr., Assistant Attorney General; David M. Cohen, Director, Civil Di- 
vision, Commercial Litigation Branch, Department of Justice, of Washington, DC. 

Appealed from: United States Court of International Trade 

Judge EVAN J. WALLACH 


Before MICHEL, GAJARSA, and Dyk, Circuit Judges. 
Opinion for the court filed by Circuit Judge MICHEL. Dissenting opin- 
ion filed by Circuit Judge GAJARSA. 


MICHEL, Circuit Judge. 


This appeal involves a decision by the United States Customs Service 
(“Customs”) to reclassify appellant Jewelpak Corporation’s (“Jewel- 
pak”) so-called “presentation boxes” as “jewelry boxes” under subhead- 
ing 4202.92.90 of the Harmonized Tariff Schedule of the United States 
(“HTSUS”). Following a two-day bench trial, the United States Court of 
International Trade entered judgment for the United States, affirming 
Customs’ classification. Jewelpak Corp. v. United States, 131 F. Supp. 2d 
100 (Ct. Int’] Trade 2001) (“Jewelpak IIT”). For reasons explained fur- 
ther below, we affirm. 


I 
Jewelpak is an importer of various types of “presentation boxes,” 
plastic or metal boxes covered with either textile materials or plastic 
sheeting that are used to ship, store, and display items of jewelry. Under 
the Tariff Schedule of the United States (“TSUS”), Jewelpak’s boxes 
were classified as “packaging” according to their component of chief va- 
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lue. During the late 1980s, however, the Harmonized System Commit- 
tee (“HSC”) had begun to consider amending the Explanatory Note of 
the Harmonized Tariff Schedule (“Notes”) to modify the definition of 
“jewelry boxes” under Heading 4202.1 When the HTSUS supplanted 
the TSUS on January 1, 1989, no amendment had been made; accord- 
ingly, the boxes at issue and those of similar ilk continued to be classified 
by Customs as “packaging,” according to the material that provided 
their essential character, for at least a year.2 The HSC eventually ham- 
mered out an amendment to the Note, redefining “jewelry boxes” as fol- 
lows: 


The term ‘jewellery [sic throughout] boxes’ covers not only boxes 
specially designed for keeping jewellery, but also similar lidded con- 
tainers of various dimensions (with or without hinges or fasteners) 
specially shaped or fitted to contain one or more pieces of jewellery 
and normally lined with textile material, of the type in which ar- 
ticles of jewellery are presented and sold and which are suitable for 
long-term use. 


Amended Explanatory Note to Heading 4202 (emphasis added). 

This amendment became effective on January 1, 1990, exactly one 
year after the effective date of the HTSUS. According to the govern- 
ment, from 1990 through 1993, Customs “classified most containers 
similar to those at issue here as ‘jewelry boxes’ under heading 4202, with 
only a few exceptions.” Not surprisingly, two of those exceptions were 
rulings issued to Jewelpak by Customs Headquarters—on January 2, 


1990, and July 26, 1991, respectively. 

The first, Ruling HQ 086186, was a response to an inquiry from Jewel- 
pak regarding the proper classification of the “presentation boxes” in 
light of the newly amended Note. Customs concluded that the boxes at 
issue were not “jewelry boxes” within the nomenclature of the HTSUS 
because they did not appear to be designed or specially fitted for holding 
and storing jewelry, and because they did not appear to be suitable for 
repeated, long-term use. Notably, Customs expressly declined Jewel- 
pak’s invitation to issue a binding ruling on the matter: “Twelve sam- 
ples were included in your inquiry. A precise description of the materials 
used in each item was not provided in your letter * * *. Without informa- 
tion as to the component materials of the containers in this case, we are 
unable to provide a binding ruling as to the classification.” 

The second, Ruling HQ 089830, was responsive to yet another request 
by Jewelpak for a binding classification ruling. This time, however, Je- 
welpak included a letter providing a breakdown of the boxes’ component 
materials by weight and by value that was missing before. Customs, de- 


1 Heading 4202 includes: “Trunks suitcases, vanity cases, attaché cases, briefcases, school satchels, spectacle cases, 
binocular cases, camera cases, musical instrument cases, gun cases, holsters and similar containers; traveling bags, 
toiletry bags, knapsacks and backpacks, handbags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco 
pouches, tool bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar containers, of leather 
or of composition leather, of sheeting of plastics, of textile materials, of vulcanized fiber or of paperboard, or wholly 
made with paper: Other * * * with outer surface of sheeting of plastic or of textile materials * * *.” (emphases added). 

2 Jewelpak argues that the classification continued until at least May 1991; we need not decide this question, as it 
does not affect our analysis 
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termining that the submitted samples were composite goods that should 
be classified according to the textile or metal that gave the box its essen- 
tial character, concluded that the boxes could be imported duty-free. 
The issue was resolved, but the resolution was fleeting. 

By letter dated January 27, 1992, Customs issued notice to Jewelpak 
that it was considering revoking Rulings HQ 086186 and HQ 089830; it 
granted Jewelpak a 30-day period within which to submit comments re- 
garding the contemplated revocation. Jewelpak submitted two letters 
opposing revocation and thereafter met with officials of the Office of 
Regulations and Rulings to present its case. Unpersuaded, Customs re- 
voked the two earlier rulings and concluded that the presentation boxes 
were properly classifiable as jewelry boxes subject to a 20% ad valorem 
duty rate. In a thorough, nine-page letter, Customs explained that the 
Explanatory Notes, “the official interpretation of the tariff system at 
the international level * * * mak[e] it clear that cases used in the presen- 
tation and sale of jewelry are included in the term ‘jewelry boxes’ in 
heading 4202.” And because the boxes imported by Jewelpak satisfy the 
definition of “jewelry boxes” in the Amended Explanatory Note to head- 
ing 4202, Customs revoked the earlier rulings: 


The presentation cases classified in HRL 089830 * * * are classifi- 
able instead under subheading 4202.92.9020, HTSUSA. The duty 
rate is 20% ad valorem * * *. This notice to you should be considered 
a revocation of HRL’s 086186 and 089830 under 19 CFR 
177.9(d)(1). It is not to be applied retroactively to HRL’s 086186 
and 089830 (19 CFR 177.9(d)(2)) and will not, therefore, affect past 
transactions for the importation of your clients’ merchandise un- 
der those rulings. However, for the purposes of future transactions 
in merchandise of this type, these rulings will not be valid prece- 
dent. 


Ruling HQ 951028, March 3, 1993 at 8. After a July 1993 shipment of the 
subject merchandise imported by Jewelpak was assessed the duty rate 
prescribed by HTSUS subheading 4202.92.90, in accordance with Cus- 
toms’ ruling letter, Jewelpak filed a complaint in the United States 
Court of International Trade. 


II 


Jewelpak asserted three causes of action before the Court of Interna- 
tional Trade, and each is pressed again before us. The first cause of ac- 
tion alleged that Customs’ reclassification was improper because the 
imported merchandise fell outside the common meaning of the term 
“Jewelry box,” which purportedly controls its classification. The second 
cause of action asserted that because Customs had changed its official 
position with regard to the meaning of the term “jewelry boxes,” it 
therefore violated its own regulations—19 C.FR. § 177.10(c)(2)—by re- 
classifying Jewelpak’s merchandise without first publishing notice in 
the Federal Register and providing a notice-and-comment period for in- 
terested parties. Finally, the third cause of action alleged that Customs, 
having at once classified the imported merchandise as packaging even 
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after the Explanatory Note became effective, was thereafter estopped 
from altering the duty rate until the President, at the recommendation 
of the International Trade Commission (“ITC”), made modifications to 
the previously existing duty rates under 19 U.S.C. § 3005. 

The case proceeded in piecemeal fashion. On cross-motions for partial 
summary judgment as to causes of action two and three, the court 
granted the government’s motion and denied Jewelpak’s motion on No- 
vember 27, 1996. Jewelpak Corp. v. United States, 950 F. Supp. 343 (Ct. 
Int’! Trade 1996) (“Jewelpak I”). The court rejected Jewelpak’s predi- 
cate argument that Customs had an official “position” with respect to 
jewelry boxes based upon an established and uniform practice, and so 
the argument that Customs had “changed” positions necessarily failed. 
Id. at 347-48. The court further concluded that Jewelpak was not en- 
titled to summary judgment, even if Customs had changed positions 
without publication in the Federal Register, because: (1) Jewelpak failed 
to demonstrate that the change in position had resulted in a restriction 
or prohibition, as required by 19 C.ER. § 177.10(c)(2); and (2) in any 
event, Jewelpak was not prejudiced by the failure to publish because it 
had actual notice of the proposed change. Jd. at 349-50. Finally, the 
court rejected Jewelpak’s argument that the subject merchandise could 
only be reclassified through the action of the International Trade Com- 
mission or the President of the United States. Jd. at 352. 

Four years later, the court was again faced with cross-motions for 
summary judgment, this time regarding the remaining cause of action. 


Finding the existence of a genuine issue of material fact respecting 
whether the merchandise at issue was suitable for long-term use, the 
court denied both motions. Jewelpak Corp. v. United States, 97 F. Supp. 
2d 1192 (Ct. Int’] Trade 2000) (“Jewelpak IT”). In particular, the court 
concluded that summary judgment was inappropriate because the term 
was subject to more than one meaning, and therefore the common 
meaning of “jewelry boxes” was unclear: 


The term ‘jewelry boxes’ is not defined in the tariff itself * * *. In 
the dictionaries cited by the parties and others consulted by the 
court, the term ‘jewelry boxes’ is not defined much beyond a box to 
hold jewelry * * *. One source has a drawing of a ‘jewel box,’ show- 
ing the type usually stored on a dresser and used to hold multiple 
pieces of fine jewelry. This is the type of box of which [Jewelpak] be- 
lieves the government’s tariff provision applies. However, one 
drawing in one source does not outweigh the simple written defini- 
tion given in numerous sources. Furthermore, this drawing does 
not imply that boxes which sit on dressers and hold multiple pieces 
of jewelry are the only type of boxes known as jewelry boxes. Clearly 
the spectrum ranging from any box that holds jewelry to chests that 
hold multiple pieces is broad. The common meaning is therefore not 
clear to the court. 


Id. at 1195 (internal citations omitted). Therefore, employing the doc- 
trine of noscitur a sociis, the court held that whether the merchandise at 
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issue in this case was properly classifiable as “jewelry boxes” turned on 
whether it was suitable for long-term use.° Jd. at 1197. 

After a two-day bench trial in June 2000 in which experts testified for 
both sides, the Court of International Trade concluded that the subject 
merchandise was in fact suitable for long-term use, and entered judg- 
ment for the United States accordingly. Jewelpak III, 131 F. Supp. 2d at 
104. Jewelpak appealed; we have jurisdiction under 28 U.S.C. 
§ 1295(a)(5). 


Ill 


We accord Skidmore deference to a Customs tariff classification, af- 
fording it a measure of respect commensurate with its power to per- 
suade. United States v. Mead Corp., 533 U.S. 218 (2001) (citing 
Skidmore v. Swift & Co., 323 U.S. 134 (1944)); see also Heartland By- 
Products, Inc. v. United States, 264 F.3d 1126, 1133 (Fed. Cir. 2001). As 
Customs’ classifications are presumed correct under 28 U.S.C. 
§ 2639(a)(1), the burden of proving that the classification is erroneous 
rests on Jewelpak. Baxter Healthcare Corp. of PR. v. United States, 182 
EF3d 1333, 1337 (Fed. Cir. 1999). We review a simultaneous grant and de- 
nial of summary judgment by the Court of International Trade de novo. 
Russell Stadelman & Co. v. United States, 242 F3d 1044, 1048 (Fed. Cir. 
2001). And while we determine the meaning to be ascribed to HTSUS 
terms without deference, we review whether a particular import fits 
within those terms for clear error. Rollerblade, Inc. v. United States, 282 
F.3d 1349, 1352 (Fed. Cir. 2002). 


IV 


Jewelpak essentially raises four arguments before us. First, it asserts 
that an “established and uniform practice” existed under the TSUS that 
was carried over to the HTSUS, and therefore Customs was required to 
publish notice under 19 U.S.C. § 1815 and 19C.FR. § 177.10(c)(2) before 
making any change in that practice. Related to this argument is Jewel- 
pak’s contention that it need not show actual prejudice by Customs’ fail- 
ure to publish notice in order to prevail. Third, it argues that the trial 
court erred by using the wrong standard to determine the common 
meaning of “jewelry box.” Finally, Jewelpak reasserts its argument that 
action by the ITC and the President was necessary to implement the 
change in classification of the subject merchandise. 

A 
1 
At the fore in this appeal is the timing of Customs’ decision to reclassi- 


fy Jewelpak’s merchandise according to the Amended Explanatory Note 
to Heading 4202, HTSUS, and whether Customs was required to give 


3 Literally “it is known from its associates,” the doctrine of noscitur a soctis provides that the meaning of question 
able or doubtful words or phrases in a statute may be ascertained by reference to the meaning of other words or phrases 
associated with it. BLACK’s LAW DICTIONARY 1060 (6th ed. 1990). The associated words looked to by the Court of Inter 
national Trade in this instance were “suitable for long-term use,” which appear in the Amended Explanatory Note to 


Heading 4202, HTSUS. 
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notice in the Federal Register. Title 19, Section 1315 ofthe United States 
Code governs the effective date of rates of duty for imported articles and, 
particularly relevant to this appeal, the effective date of administrative 
rulings that result in higher rates.4 Jewelpak asserts that an established 
and uniform practice (“EUP”) existed for the subject merchandise un- 
der the TSUS that carried over to the HTSUS and remained in effect un- 
til at least May 7, 1991, when Customs issued New York Ruling 862417, 
which Jewelpak alleges attempted to end the EUP® According to Jewel- 
pak, however, “Customs’ failure to publish notice of that ruling in the 
Federal Register precludes that ruling from ending the practice * * * 
which legally continues to this day.” We, like the Court of International 
Trade, fail to find this argument persuasive. 

It is of note that with respect to an “established and uniform prac- 
tice,” section 1315(d) speaks only in terms of findings made by the Sec- 
retary of the Treasury. Our court has also noted the existence of a 
judicial gloss on the statute that allows a finding of a de facto EUP, but 
the requirements for establishing a de facto EUP are stringent and the 
requirements for extinguishing one are not. See Heraeus-Amersil, Inc. 
v. United States, 795 F.2d 1575 (Fed. Cir. 1986). 

The appellant in Heraeus, an importer of fused quartz and fused sili- 
ca, challenged Customs’ decision in 1977 to reclassify the imported mer- 
chandise under the TSUS (such that it was subject to a duty rate of 25% 
ad valorem) when, for the previous 10-year period, the same merchan- 
dise had always been classified under a separate heading (and subject to 
a duty rate of 7% ad valorem). Id. at 1577-78. In objecting to the reclassi- 
fication, Heraeus asserted (among other things) that the merchandise 
was subject to an established and uniform practice under § 1315(d). The 
Court of International Trade held that ade facto EUP existed at the low- 
er duty rate despite the Secretary of the Treasury not making a finding 
to that effect; it noted, however, that in the absence of a finding by the 
Secretary, a de facto EUP could be extinguished merely by the discon- 
tinuance of the practice—if the importer had actual notice. See Heraeus- 
Amersil v. United States, 617 F. Supp. 89, 94-95 (Ct. Int’] Trade 1985) 
(“(T]he court does not endorse plaintiff's further contention that Cus- 
toms is bound ad infinitum by a now discontinued [EUP] unless Cus- 
toms publishes notice of the change in classification practice * * *. This 
result is different from that of the situation in which the importer bases 
its claimed classification on a finding by the Secretary of the Treasury 
that an [EUP] existed. Just as an importer’s claim may be based on actu- 
al uniform practice, so may the claim be extinguished by the discontinu- 
ance of such practice.”). 


4«“No administrative ruling resulting in the imposition of a higher rate of duty or charge than the Secretary of the 
Treasury shall find to have been applicable to imported merchandise under an established and uniform practice shall 
be effective with respect to articles entered for consumption or withdrawn from a warehouse for consumption prior to 
the expiration of thirty days after the date of publication in the Federal Register of notice of such ruling * * *.” 19U.S.C 
§ 1315(d) (emphasis added). Thus, according to the terms of the statute, 30-days’ notice is required before an adminis 
trative ruling may impose a higher rate of duty on merchandise that is under an established and uniform practice 

5 New York Ruling 862417 was not issued to Jewelpak, but rather to Unique Packaging Corp., an importer of coin 
presentation cases from Canada. There is no indication that this ruling was published in the Customs Bulletin 
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On appeal, we affirmed that a court may, when faced with sufficient 
proof, make a judicial determination that a de facto EUP existed. We 
likewise affirmed the trial court’s determination that publication in the 
Federal Register is not the sine qua non of extinction of an EUP: 


[I]t was not the intent of Congress when it enacted the § 1315(d) no- 
tice provision that, where the Secretary (though requested) failed 
to decide whether an established and uniform practice existed and 
that determination had to be made by the court, the lack of a pub- 
lished notice in the Federal Register would bar the application of an 
administrative change in rates even though the affected importer 
was specifically informed that Customs had changed its practice. 
The words of § 1315(d)—which related solely to a change in duties 
found by the Secretary to have been imposed under an [EUP]—do 
not so provide, and we know of no sufficient reason why Congress 
would have desired substantially to prolong the use of a formerly- 
employed rate known by the particular importer to have already 
been abandoned by Customs (which has not itself acknowledged 
the existence of that practice). 


795 F2d at 1583. The facts of the present case track those of Heraeus 
quite closely; indeed, when asked at oral argument if the continued vi- 
brancy of Heraeus would doom his appeal, counsel for Jewelpak re- 
sponded affirmatively.® 

Both parties agree that, insofar as the Secretary of the Treasury is- 
sued no ruling on this matter, ifan EUP exists at all, it must be ade facto 
EUP But as in Heraeus, the government here denies the existence of an 
established and uniform practice. That, of course, is not the end of the 
matter, for if Jewelpak adduced sufficient evidence to the contrary, 
compare id. at 1581-82, the Court of International Trade could so find, 
even in the face of a blanket denial of an EUP. But no such evidence was 
adduced and no such finding was made: the Court of International 
Trade expressly found that Jewelpak had failed to meet its evidentiary 
burden. See Jewelpak I, 950 F. Supp. at 348. Even assuming the exis- 
tence of an EUP, however, Jewelpak cannot circumvent our decision in 
Heraeus, as counsel readily conceded, because it had actual notice of the 
proposed change well before it was to be applied to the subject merchan- 
dise.” 


6In light of this admission, we note our significant dismay at counsel’s failure to cite Heraeus as controlling (or at the 
very least, persuasive) authority in his opening brief. Although counsel subjectively may have believed that another 
case was more persuasive, officers of our court have an unfailing duty to bring to our attention the most relevant prece- 
dent that bears on the case at hand—both good and bad—of which they are aware. See generally Fed. R. Civ. P. 11; ef. 
Beaver v. Grand Prix Karting Ass’n, Inc., 246 F.3d 905, 911 n.2 (7th Cir. 2001) (admonishing counsel for relying on 
precedent that had been reversed without so indicating, a “failure [that] can result in sanctions.”) 


7 Our decision in Hemscheidt Corp. v. United States, 72 F.3d 868 (Fed. Cir. 1995) is not the counterbalance to Heraeus 
that Jewelpak would have us believe. We held in Hemscheidt that reclassifications under the HTSUS that nullify estab- 
lished and uniform TSUS classifications are subject to the notice requirements of section 1315(d), unless the reclassifi- 
cation is itself compelled by the terms of the HTSUS statute. Jd. at 872. Although the present case also involves mer- 
chandise classified under a certain subheading of the TSUS that was reclassified some time after the effective date of 
the HTSUS, the similarities end there: the government and the importer in Hemscheidt agreed that an EUP existed 
under the TSUS, and—more important—Customs changed its classification in Hemscheidt after 20 years without any 
notice whatsoever to the importer. See id. at 869, 870. 


Continued 
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As previously indicated, Customs notified Jewelpak in January 1992 
that it was considering revoking the earlier rulings that classified the 
subject merchandise as something other than jewelry boxes. Jewelpak 
responded twice with letters and then met with government officials to 
discuss the proposed revocation. Over one year after providing the no- 
tice of proposed revocation, Customs revoked the earlier rulings in 
March 1993. In so doing, it limited the revocation to future importa- 
tions; it did not apply retroactively to merchandise that already had 
been liquidated. The subject merchandise was liquidated by Jewelpak in 
July 1993, four months after the revocation ruling and some 18 months 
after the notice of proposed revocation. Under the circumstances, it flies 
in the face of reason to suggest that Jewelpak was somehow prejudiced, 
despite its actual knowledge of the change, by Customs’ failure to pub- 
lish notice of the change. Cf Heraeus, 795 F.2d at 1583 (“If we accepted 
Heraeus’ point that it is entitled to the application of the lower rates un- 
til Customs complies with the § 1315(d) notice provision of publication 
in the Federal Register, Heraeus could receive a windfall because the 
lower * * * rate would apply to the [post-revocation] merchandise even 
though Heraeus knew of Customs’ change in classification three years 
earlier.”). 

Nevertheless, Jewelpak contends that it need not show actual preju- 
dice by reason of the failure to publish because § 1315(d) requires only 
that it show “prejudice to the importing public in general, and destruc- 
tion of the uniformity that section recognizes.” We disagree, for such a 
position is without support in the statute and plainly flouts the rule in 
Heraeus, as well as analogous precedents from this and other courts of 
appeal. See id. at 1582; cf, e.g., Splane v. West, 216 F.3d 1058 (Fed. Cir. 
2000) (holding that a legal opinion issued by the general counsel for the 
Department of Veterans Affairs was not defective, as applied to petition- 
er, for failing to comply with the publication requirement of FOIA be- 
cause petitioner had actual notice of the opinion); Cargill, Inc. v. United 
States, 173 F.3d 323, 332 (5th Cir. 1999) (concluding plaintiffs had suf- 
fered no injury in fact and therefore had no standing, despite agency fail- 
ure to publish a notice of upcoming meetings in the Federal Register, 
where plaintiffs had actual notice of and attended the meetings); New 
York v. Lyng, 829 F.2d 346, 354 (2d Cir. 1987) (rejecting argument that 
an agency interpretation was void for violation of APA § 3 for failure to 
publish in the Federal Register because “the requirement for publica- 
tion attaches only to matters which if not published would adversely af- 
fect a member of the public.”). Our decision might well be different, 
then, had Jewelpak not had actual notice of the change; but as that situ- 


Neither do we find persuasive the dissent’s suggestion that Heraeus is distinguishable because the actual or 
constructive notice exception should be limited to de facto EUPs established entirely under the HTSUS. Post at 11. The 
scheme under which the practice began—assuming that any practice existed (which we conclude did not in this 
case)—is in our view irrelevant to determining the adequacy of notice. Where, as here, both the particular importer and 
the public at large are on notice that Customs has classified merchandise under a particular subheading, an importer 
cannot claim injury when merchandise falling under that subheading is liquidated at the duty rate set by Customs be- 
fore the merchandise was even imported; to hold otherwise would grant the importer a windfall and encourage willful 
ignorance of Customs’ classifications. See Heraeus, 795 F-2d at 1583. 
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ation is not before us, we—like the Heraeus court, see 795 F2d at 1583 
n.14— leave it to be answered on another day. 


2 


We likewise reject Jewelpak’s contention that Customs was required 
to publish notice under 19 C.ER. § 177.10 because it allegedly changed 
“positions” with respect to the subject merchandise. The Department of 
the Treasury has promulgated regulations requiring the publication of 
decisions that result in a change of position by Customs: 


Before the publication of a ruling which has the effect of changing a 
position of the Customs Service and which results in a restriction or 
prohibition, notice that the position (or prior ruling on which the 
position is based) is under review will be published in the Federal 
Register and interested parties given an opportunity to make writ- 
ten submissions with respect to the correctness of the contemplated 
changes. This procedure will also be followed when the change of 
position will result in a holding that an activity is not restricted or 
prohibited and the Headquarters Office determines that the matter 
is of sufficient importance to involve the interests of the general 
public. 


19 C.ER. § 177.10(c)(2) (2001). As emphasized, publication in the Feder- 
al Register must be predicated upon a change in position and a resulting 
restriction or prohibition. Jewelpak has failed to persuade us in both re- 
gards. 

A ruling letter is binding only on the party to whom it is issued, and 
may be revoked or cancelled at any time. See 19 C.ER. § 177.9(a) (2001). 
A ruling letter that may have broader applicability, however, may be 
published in the Customs Bulletin, which we have noted previously is a 
strong indicium of whether Customs has established a position. See Su- 
perior Wire v. United States, 867 F.2d 1409, 1413 (Fed. Cir. 1989) (citing 
Nat’l Juice Prods. Ass’n v. United States, 628 F. Supp. 978, 993-94 (Ct. 
Int’] Trade 1986)). Against this backdrop, we are unmoved by Jewel- 
pak’s assertions that various ruling letters issued between 1988 and 
1989 to third parties, and the United States’ initial opposition to the pro- 
posed Amended Explanatory Note, constitute a “position” of Customs, a 
rigorous standard to meet. “Customs’ establishment of a ‘position’ 
would be along the same lines as that of an [EUP] under 19 U.S.C. 
§ 1315(d)(1982), [and therefore] would require uniform liquidations 
among the many ports over a period of time.” Arbor Foods, Inc. v. United 
States, 607 F. Supp. 1474, 1478 (Ct. Int’] Trade 1985); see also Superior 
Wire, 867 F.2d at 1413 (citing with approval Arbor Foods). 

But even assuming that Customs originally had taken a position, we 
agree with the government that Customs has not so much changed posi- 
tions with respect to the subject merchandise as it has reexamined the 
nature of that merchandise and determined that it should be reclassified 
based upon its suitability for long-term use. See, e.g., Ruling HQ 951028 
(“In your submissions, you take the position that these cases do not fall 
within the definition of jewelry boxes as set forth in the [Explanatory 
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Notes because] they are not suitable for long-term use * * *. We disagree 
with your contention that the cases at issue are not suitable for long 
term use.”); Jewelpak I, 950 F Supp. at 349 (“Customs was free, upon 
reconsideration, to alter its classification. Customs complied with its 
regulations and gave notice to Jewelpak, as the ‘person to whom the rul- 
ing letters [were] addressed,’ that Customs was considering revocation 
of the HRLs. This case is simply a revocation of an HRL by Customs.”). 
And, despite Jewelpak’s protestation, the law is clear that it was wholly 
appropriate to reference the Amended Explanatory Note (which, in this 
case, contained the “long-term use” limitation) to help define the proper 
scope of the tariff term. See, e.g., Mita Copystar Am. v. United States, 21 
F.3d 1079, 1082 (Fed. Cir. 1994) (“[T]he Explanatory Notes of a tariff 
subheading * * * do not constitute controlling legislative history but 
nonetheless are intended to clarify the scope of HTSUS subheadings 
and to offer guidance in interpreting subheadings.”); accord N. Am. 
Processing Co. v. United States, 236 F.3d 695, 698 (Fed. Cir. 2001); Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1378 n.1 (Fed. Cir. 1999). 

Jewelpak’s claim that Customs violated 19 C.FR. § 177.10 also fails 
because it cannot demonstrate that it was subject to a restriction or pro- 
hibition. An increased duty rate, however unsavory to Jewelpak, does 
not in any way restrict or prohibit it from liquidating the imported mer- 
chandise; it must show, for example, that its merchandise would be sub- 
ject to import quotas or other restraints. True, the Director of the 
Commercial Rulings Division of the Office of Regulations and Rulings 
issued a March 1989 memorandum indicating that the then-proposed 
reclassification “would have severe consequences on the administration 
of quota restraint agreements.” Those consequences never material- 
ized, however, because importers were granted visa waivers on jewelry 
boxes under HTSUS Heading 4202 before the goods in question were 
imported, such that they were not subject to import quotas, quantitative 
restraints, or other similar import restraints. See J.A. 153-57 (Declara- 
tion and Supplemental Declaration of Troy H. Cribb, Deputy Assistant 
Secretary for Textiles, Apparel, and Consumer Goods Industries, U.S. 
Department of Commerce). 


B 


Jewelpak also challenges the Court of International Trade’s deter- 
mination regarding the common meaning of the tariff term “jewelry 
box.” According to Jewelpak, the common meaning of a tariff term is 
fixed as of the date of enactment, and the U.S. Congress—rather than 
the Customs Cooperation Council or the Harmonized System Commit- 
tee—retains the sole prerogative thereafter to “expand the scope of a 
tariff term to include articles not previously included therein.” Here 
again, Jewelpak has muddled the distinction between changing the 
meaning of “jewelry box” and determining whether a particular type of 
box fits within the properly defined scope of “jewelry box.” See N. Am. 
Processing Co., 236 F.3d at 697 (“Resolution of [whether imported mer- 
chandise is properly classified] entails a two-step process: (1) ascertain- 
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ing the proper meaning of specific terms in the tariff provision; and 
(2) determining whether the merchandise at issue comes within the de- 
scription of such terms as properly construed.”). 

As the trial court noted, the parties agreed: (1) about the design and 
material make-up of the boxes, and (2) that the boxes were designed to 
display jewelry in stores and to hold jewelry for the consumer to take 
home; the only disagreement was whether the boxes were designed to be 
reused. See Jewelpak II, 97 F Supp. 2d at 1194. Following the General 
Rules of Interpretation of the HTSUS and the relevant case law, the trial 
court looked to its own understanding, to dictionaries, and to other relli- 
able sources to determine the common meaning of “jewelry boxes.” See 
id. at 1195. Recognizing that the Explanatory Notes to the HTSUS were 
persuasive (but not dispositive) authority on the question of common 
meaning of tariff terms, see id. at 1196, the court concluded that a genu- 
ine issue of material fact existed precluding the entry of summary judg- 
ment: “Since the boxes do appear to literally fit the dictionary definition 
of a box that holds jewelry, they are classifiable under subheading 4202. 
[Yet the] court is unable to reconcile such reasoning with the Explanato- 
ry Notes and, more importantly, with the context of the subheading.” Jd. 
at 1195. In particular, the court concluded, correctly in our view, that 
whether the subject merchandise was properly categorized under head- 
ing 4202 turned on whether it was suitable for long-term use. At trial, 
the court heard testimony from at least five witnesses, including three 
experts, and made findings of fact crediting some witnesses’ testimony 
and discrediting others. See Jewelpak III, 131 F Supp. 2d at 101-04. 

The analysis employed by the Court of International Trade to discern 


the common meaning of the tariff term “jewelry boxes” was cogent and 
sound. We hold its conclusions were correct. In addition, Jewelpak has 
failed to meet its burden and direct our attention to any error, much less 
clear error, in the court’s finding that the subject merchandise was prop- 
erly classified under HTSUS subheading 4202.92.90. 


C 


We have carefully considered Jewelpak’s remaining arguments—that 
action by the ITC and the President was necessary, under 19 U.S.C. 
§§ 3005 and 3006 respectively, to implement the alleged change in clas- 
sification of the subject merchandise—and find them to be without mer- 
it. 

V 

We conclude under Skidmore that Customs’ tariff classification for 
the subject boxes is highly persuasive. Moreover, the Court of Interna- 
tional Trade’s finding that the subject merchandise is suitable for long- 
term use is not clearly erroneous, as its finding was based on the 
credibility assessment of contending witnesses. Finally, we conclude 
that Jewelpak was not prejudiced by Customs’ failure to publish the re- 
vocation letter in the Federal Register because Jewelpak had actual no- 
tice of the proposed change and had numerous opportunities to respond. 
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Accordingly, we affirm in all respects the decision of the Court of Inter- 
national Trade granting judgment for the United States. 


AFFIRMED. 


GAJARSA, Circuit Judge, dissenting. 


I respectfully dissent. The panel majority affirms a decision by the 
United States Court of International Trade allowing the United States 
Customs Service (“Customs”) to reclassify Jewelpak’s presentation 
boxes as “jewelry boxes” under subheading 4202.92.90 of the Harmo- 
nized Tariff Schedule of the United States (“HTSUS”) and ordering 
Customs to liquidate that merchandise at a rate of 20 percent ad valo- 
rem. In my judgment, Customs was required to provide notice by publi- 
cation in the Federal Register of its decision to reclassify this 
merchandise under subheading 4202. Section 1315(d) of Title 19 of the 
United States Code requires publication in the Federal Register of no- 
tice of a ruling when, as here, the decision departs from an established 
and uniform practice (“EUP”) and will result in the imposition ofa high- 
er tariff rate. Under such circumstances, § 1315(d) provides that the ad- 
ministrative ruling imposing the higher duty rate will be ineffective 
“prior to the expiration of thirty days after the date of publication in the 
Federal Register of notice of such a ruling.” 19 U.S.C. § 1315(d) (2000). 
Customs failed to provide the statutorily required public notice. I would 
therefore reverse and remand for classification of Jewelpak’s merchan- 
dise at the tariff rate Customs initially assessed. 

This court’s decision in Hemscheidt Corp. v. United States, 72 F.3d 868 
(Fed. Cir. 1995), should control the outcome of this case. In Hemscheidt, 
we held that “[rJeclassifications under the HTSUS that nullify estab- 
lished and uniform TSUS classifications are subject to the notice re- 
quirements of section 1315(d), unless the reclassification is itself 
compelled by the terms of the HTSUS statute.” 72 F.3d at 871. 

Reclassification under the HTSUS that nullified an established and 
uniform practice, or EUP that was in place under the former statute, the 
Tariff Schedule of the United States (“TSUS”], is precisely what oc- 
curred with respect to Jewelpak’s presentation boxes. Under the TSUS, 
Jewelpak’s boxes were consistently classified as packaging according to 
their component of chief value. Thus, under Hemscheidt, unless the re- 
classification of Jewelpak’s boxes under Heading 4202 was mandated by 
the HTSUS, Customs was required to provide public notice pursuant to 
§ 1315(d). 

The HTSUS did not mandate reclassification of Jewelpak’s merchan- 
dise as jewelry boxes under Heading 4202. For at least one year after the 
HTSUS became effective on January 1, 1989, Customs continued con- 
sistently to classify boxes such as those at issue as packaging. Under the 
packaging classification that was in place under the TSUS and for at 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 717 


least one year under the HTSUS, the duty rate varied from three per- 
cent ad valorem to zero. It was not until several years later, in 1993, that 
Customs reclassified Jewelpak’s merchandise under Heading 4202, and 
liquidated it at a rate of twenty percent ad valorem. That similar boxes 
were consistently classified as packaging for at least one year under the 
HTSUS strongly suggests that the terms of the HTSUS mandated nei- 
ther the reclassification of Jewelpak’s boxes as jewelry boxes under 
Heading 4202, nor the resulting imposition of the higher duty rate. 

An examination of the text and legislative history of the HTSUS con- 
firms that the statute did not mandate this reclassification. The text of 
the HTSUS and its legislative history fail to define the phrase “jewelry 
box,” and the phrase does not clearly encompass presentation boxes 
such as those at issue. Rather, as the Court of International Trade noted, 
the meaning of “jewelry box” is ambiguous. Jewelpak Corp. v. United 
States, 97 F Supp. 2d 1192, 1195 (Ct. Int’] Trade 2000) (“Clearly the 
spectrum ranging from any box that holds jewelry to chests that hold 
multiple pieces is broad. The common meaning is therefore not clear to 
the Court.”). Prior to the amendment to the explanatory notes, which 
took effect on January 1, 1990, one year after the enactment of the 
HTSUS, the statutory phrase “jewelry box” was implicitly construed to 
exclude boxes such as Jewelpak’s presentation boxes, which are not sold 
to consumers for the primary purpose of storing jewelry. At the very 
least, the statutory text of the HTSUS did not mandate a broader defini- 
tion. By reinterpreting the meaning of “jewelry box” according to the 
amended explanatory note, Customs expanded the definition beyond 
the statutory mandate. According to the amended explanatory note, 
“jewelry box” means any box that both holds jewelry and is suitable for 
long-term use. 

Although the explanatory notes are not binding, Customs is certainly 
permitted to consult them. The criterion proffered in the note may be 
the correct interpretation—or at least, a permissible interpretation—of 
the phrase “jewelry box.” Nevertheless, although the classification of 
any boxes designed to hold jewelry and suitable for long-term use may be 
acorrect classification, Custom’s decision to reclassify Jewelpak’s boxes 
because they met Customs’ revised interpretation of the scope of the 
statutory phrase “jewelry box” was a reclassification under the HTSUS 
that nullified an established and uniform TSUS classification.! Because 
the reclassification was not compelled by the terms of the HTSUS, the 
notice requirements of § 1315(d) apply. See Hemscheidt, 72 F.3d at 871. 

The majority distinguishes Hemscheidt on the grounds that in that 
case, the importer lacked actual notice of the reclassification. It then 


1The government disputes the existence of an EUP for the period beginning in 1990, but “[i]t is uncontested that 
under the [TSUS], the boxes were classified according to their component of chief value.” Jewelpak, 96-189. The gov- 
ernment’s arguments regarding the absence of an EUP are directed entirely to liquidations occurring more than one 
year after the effective date of the HTSUS. The government does not contest that for more than two decades during 
which the TSUS was in effect, boxes such as those at issue were classified as packaging. As Jewelpak contended in its 
opening brief, this constitutes an established and uniform practice. The government's failure to argue to the contrary is 
a concession that Customs had an established and uniform practice under the TSUS. In this respect, this case is identi- 
cal to Hemscheidt. 
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holds that where the Secretary of the Treasury has failed to issue a rul- 
ing, and therefore an EUP exists, if at all, only by de facto court recogni- 
tion, actual notice directed only to the importer of Customs’ intent to 
reclassify the merchandise at issue satisfies the notice requirement of 
§ 1315(d). To support this holding, the majority relies on this court’s 
pre-HTSUS decision in Heraeus-Amersil, Inc. v. United States, 795 F.2d 
1575 (Fed. Cir. 1986).? I would not distinguish Hemscheidt on the basis 
that the importer in that case lacked actual notice, because the court’s 
rationale in Hemscheidt was unrelated to the particular importer’s ac- 
tual notice or the putative lack thereof. See 72 F.3d at 872 (stating that 
common sense and legal sense supported the court’s interpretation of 
§ 1315(d) and that “[t]he loss of income to the federal treasury from the 
free levy,’ in the large, must be small compared to the price of destruc- 
tion of established and uniform classification practices upon which pre- 
dictable international trade depends”). Moreover, Heraeus-Amersil, 
which created the actual notice exception on which the majority relies, is 
both erroneous, and inapplicable to the present case. 

In Heraeus-Amersil, this court found that § 1315(d) imposed no re- 
quirement of notice in the Federal Register for a reclassification that al- 
tered an EUP because the practice at issue had not been recognized as 
an EUP by the Secretary of the Treasury and because the importer had 
actual notice of the proposed reclassification. 795 F.2d at 1582-83. The 
court created an “actual or constructive notice” exception to § 1315(d) 
for EUPs that exist by de facto judicial recognition rather than by a for- 
mal finding by the Secretary of the Treasury. In so doing, the court rea- 
soned that: 


[I]t was not the intent of Congress when it enacted the § 1315(d) no- 
tice provision that, where the Secretary (though requested) failed 
to decide whether an established and uniform practice existed and 
that determination had to be made by the court, the lack of a pub- 
lished notice in the Federal Register would bar the application of an 
administrative change in rates even though the affected importer 
was specifically informed that Customs had changed its practice. 
The words of § 1315(d)—which relate solely to a change in duties 
found by the Secretary to have been imposed under an established 
and uniform practice—do not so provide, and we know of no suffi- 
cient reason why Congress would have desired substantially to pro- 
long use of a formerly-employed rate known by the particular 
importer to have already been abandoned by Customs (which has 
not itself acknowledged the existence of that practice). 


Heraeus-Amersil, 795 F2d at 1583. The court went on to state that re- 
quiring notice in the Federal Register would be improper because the 
importer “could receive a windfall” because the lower duty rate would 


21 share the majority’s conviction that counsel, as court officers, must call our attention to precedent of which they 
are aware when it is so relevant as to be potentially controlling. They must do so even if that precedent is harmful to 
their position. I am less dismayed than the majority in this case, however, because Jewelpak included Heraeus-Amersil 
in the Table of Authorities in its opening brief, and also mentioned the case on page 15 of its opening brief in the context 
of admitting that the requirements for showing an established and uniform practice are “stringent.” 
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apply despite the importer’s actual knowledge of Customs’ reclassifica- 
tion. Id. 

This reasoning is unpersuasive. Where the Secretary has found an es- 
tablished and uniform practice, § 1315(d) explicitly requires Customs to 
provide notice in the Federal Register notwithstanding any potential 
windfall to an importer who possesses actual knowledge of the impend- 
ing reclassification. Section 1315(d) provides that: 


No administrative ruling resulting in the imposition of a higher 
rate of duty or charge than the Secretary of the Treasury shall find 
to have been applicable to imported merchandise under an estab- 
lished and uniform practice shall be effective with respect to ar- 
ticles entered for consumption * * * prior to the expiration of thirty 
days of publication in the Federal Register of notice of such ruling. 


19 U.S.C. § 1315(d) (2000) (emphasis added). The statute contains no 
“actual or constructive notice” exception. The resulting potential 
“windfall” is largely contained, because “if Customs wishes to levy at 
the increased rate, it is burdened only by the making of a classification 
according to the rules and giving 30 days notice of its decision.” Hems- 
cheidt, 72 F.3d at 872. Thus, the resulting burden on Customs, if any, is 
minimal. 

In contrast, there is a substantial benefit to the international trade 
community from Customs’ compliance with the public notice require- 
ment of § 1315(d). The community benefits from the efficient trade that 
results when the investing community relies on established and uni- 
form practices, knowing that Customs will provide public notice prior to 
imposing higher duty rates. See id. (noting that the purpose of § 1315(d) 
was to protect reliance interests). The international trade community 
premises its actions and decisions on the expectation that Customs will 
conform to its established and uniform practices. Section 1315(d) facili- 
tates such reliance by requiring Customs to provide notice before de- 
parting from its EUPs in order to assess higher tariffs. The public notice 
requirement of § 1315(d) also serves the critical function of promoting 
uniformity in the duty rates assessed to like goods. This ensures fairness 
to the importing community. 

In Heraeus-Amersil the court recognized that these interests are im- 
plicated when Customs engages in established and uniform practices, 
even when the Secretary of the Treasury fails formally to recognize 
them as such. Heraeus-Amersil, 795 F.2d at 1582. This determination 
was correct. The reliance and fairness interests of the international im- 
porting community are implicated by the practices in which Customs 
uniformly engages. This is so regardless of whether the Secretary for- 
mally deems Customs’ practice established and uniform. Moreover, the 
statutory language does not exclude courts from determining that Cus- 
toms engaged in an EUP where the Secretary should have made such a 
finding but declined to act in response to a request. See 19 U.S.C. 
§ 1315(d) (2000) (“No administrative ruling resulting in the imposition 
of a higher rate of duty or charge than the Secretary of the Treasury 
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shall find to have been applicable to imported merchandise under an es- 
tablished and uniform practice shall be effective. * * *”). Thus, the deci- 
sion in Heraeus-Amersil was correct insofar as the court determined 
that de facto EUPs implicate § 1315(d). 

In contrast, the reasoning employed by the court in Heraeus-Amersil 
in allowing actual or constructive notice to suffice when Customs de- 
parts from a judicially recognized de facto EUP is inconsistent with the 
court’s recognition that § 1315(d) may encompass de facto EUPs in the 
first instance. In creating an actual or constructive notice exception for 
de facto EUPs, the Heraeus-Amersil decision sacrificed the reliance and 
fairness interests served by § 1315(d) for the sake of rigid textualism. 
The court held that, in the event of de facto EUPs, actual or constructive 
notice to the particular importer was sufficient because the statutory 
text failed to mandate publication in the Federal Register unless the 
Secretary found an established and uniform practice. Heraeus-Amersil, 
795 F.2d at 1583. It then stated that it knew of no reason to impose a pub- 
lic notice requirement where the importer had actual notice that Cus- 
toms was abandoning its previous practice. Jd. But earlier in the 
opinion, and despite explicitly noting the reference in the statutory text 
to a higher duty rate “than the Secretary of the Treasury shall find to 
have been applicable to the imported merchandise under an established 
and uniform practice * * *,” id. at 1582, the court stated that: 

In enacting [§ 1315(d)], Congress recognized that the importing 
community relies upon the existence of established and uniform 
practices in conducting their business. * * * Similarly, where an es- 
tablished and uniform practice has been judicially found (because 
Customs refused to pass on that issue) to classify particular mer- 
chandise under a specific tariff provision, the importing community 
should be afforded a grace period to permit it to make business dect- 
sions in light of any new agency action changing that practice. 
Id. (emphases added). The Heraeus-Amersil decision was correct to rec- 
ognize that § 1315(d) applies where the court finds that Customs had an 
established and uniform practice, even if the Secretary of the Treasury 
has failed to do so. The court recognized that importers rely on estab- 
lished and uniform practices regardless of the Secretary’s willingness to 
acknowledge them formally, and that § 1315(d) protects this reliance in- 
terest. The decision also correctly recognized that the importing com- 
munity has an interest in receiving public notice. 

The Heraeus-Amersil decision erred, however, in failing to ensure 
that Customs provide notice to the entire importing community. Either 
§ 1315(d) applies to de facto EUPs or it does not. When it applies, wheth- 
er by virtue of a de facto EUP or one formally recognized by the Secre- 
tary, the notice requirement of the statute is triggered. The notice 
requirement is satisfied only by publication in the Federal Register of 
the administrative reclassification for at least thirty days prior to the ef- 
fective date the reclassification. Instead of following its initially sound 
reasoning to this logical conclusion, the Heraeus-Amersil court focused 
on the lack of textual support for the imposition of a public notice re- 
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quirement where “the affected importer was specifically informed that 
Customs had changed its practice.” Id. at 1583. Were the question before 
us in the first instance, I would not have imposed this “actual or 
constructive notice” exception to § 1315(d). The same reasons that 
prompted the Heraeus-Amersil court to recognize that § 1315(d) en- 
compasses judicially recognized de facto established and uniform prac- 
tices counsel in favor of applying the statute’s public notice 
requirement. “Actual or constructive notice” is insufficient to protect 
the interests of the importing community. Section 1315(d) was intended 
to protect their interests as a community, not merely the interests of a 
particular importer. The statute admits of a reasonable interpretation 
that is consistent with this purpose. The court, in Heraeus-Amersil, 
should have held that § 1315(d) requires public notice in the event the 
court recognizes that Customs intends to depart from an EUP that the 
Secretary should have recognized but did not. 

This panel, of course, cannot overrule Heraeus-Amersil, see Tate Ac- 
cess Floors, Inc. v. Interface Architectural Res., Inc., 279 F.3d 1357, 1366, 
61 USPQ2d 1647, 1653 (Fed. Cir. 2002) (citing Vas-Cath Inc. v. Mahur- 
kar, 935 F.2d 1555, 1563, 19 USPQ2d 1111, 1117 (Fed. Cir. 1991); Kim- 
berly-Clark Corp. v. Ft. Howard Paper Co., 772 F.2d 860, 863, 227 USPQ 
36, 37 (Fed. Cir. 1985)); however, Heraeus-Amersil is clearly distingui- 
shable. This court decided Heraeus-Amersil more than two years before 
the HTSUS went into effect. The statutory shift is significant because 
the differences in tariff rates between the TSUS and the HTSUS were 
supposed to be minimal. The change from the TSUS to the HTSUS was 
intended to be essentially revenue-neutral. See President’s Guidelines 
for Converting the Tariff Schedules of the United States to the Harmo- 
nized System, 46 Fed. Reg. 47897—02, 47897 (Sept. 30, 1981) (instruct- 
ing Commission to avoid “to the extent practicable and consonant with 
sound nomenclature principles, changes in the rates of duty on individu- 
al products”); H. R. Conf. Rep. No. 100-576, 100th Cong., 2d Sess. 548 
(Apr. 20, 1988), available in 1988 USCCAN 1547, 1581 (“The conferees 
believe that the HTS fairly reflects existing tariff and quota treatment 
and that the conversion is essentially revenue-neutral.”). In fact, Con- 
version Reports issued by the International Trade Commission provide 
a strong indication that the transition from the TSUS to the HTSUS 
was intended to be revenue-neutral with respect to the particular mer- 
chandise at issue. See, e.g., U.S.I.T.C., Conversion of the Tariff Schedules 
of the United States Annotated Into the Nomenclature Structure of the 
Harmonized System, Rep. on Investigation No. 332-131 Under § 332 of 
the Tariff Act of 1930, Annex II: Cross-Reference From Present TSUSA 
to Converted Tariff Schedule (June 1983) (showing all goods previously 
classified under TSUS Item 640.30.10, duty free, reclassified under 
Heading 7310, duty free, not under Heading 4202). 

Ensuring that the HTSUS remains revenue neutral is more than a 
“sufficient reason why Congress would have desired substantially to 
prolong use of a formerly-employed rate known by the particular im- 
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porter to have already been abandoned by Customs” absent compliance 
with the public notice requirement of § 1315(d), that the court found ab- 
sent in Heraeus-Amersil. I would therefore limit the actual or construc- 
tive notice exception to those de facto established and uniform practices 
that were established entirely under the HTSUS, not to those that were 
in place under the TSUS. The enactment ofa new statutory regime, the 
HTSUS, that Congress intended to be essentially revenue neutral, pro- 
vides a strong rationale for adhering to the rule announced in Hems- 
cheidt, namely, that “[rJeclassifications under the HTSUS that nullify 
established and uniform TSUS classifications are subject to the notice 
requirements of section 1315(d), unless the reclassification is itself com- 
pelled by the terms of the HTSUS statute.” 72 F.3d at 871. Section 
1315(d) requires notice by publication in the Federal Register; actual 
notice to the particular importer is insufficient to satisfy the require- 
ments of the statute. 

Under the TSUS, Jewelpak’s presentation boxes were consistently 
classified as packaging according to their component of chief value, and 
were imported at substantially lower duty rates. Customs’ reclassifica- 
tion of Jewelpak’s boxes as “jewelry boxes” under Heading 4202 was not 
mandated by the terms of the HTSUS. That reclassification resulted ina 
higher duty rate, which Customs imposed without providing 30 days of 
prior public notice in the Federal Register. Customs violated § 1315(d) 
by so doing. Because Customs failed to provide public notice in the Fed- 
eral Register for thirty days, this reclassification, and the accompanying 
imposition of the twenty percent duty rate, should have been ineffec- 
tive. I therefore respectfully dissent. 
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Appealed from: United States Court of International Trade 
Chief Judge GREGORY W. CARMAN 


Before RADER, SCHALL, and Dyk, Circuit Judges. 


Dyk, Circuit Judge. 


This case presents questions concerning the interpretation of the De- 
partment of Commerce (“Commerce”) 1993 orders resulting from anti- 
dumping and countervailing duty proceedings. Duferco Steel, Inc. 
(“Duferco”), an importer of carbon steel floor plate produced in Bel- 
gium, appeals from the United States Court of International Trade deci- 
sion holding that its imported floor plate with “patterns in relief [i.e., 
raised figures at regular intervals that provide a skid-resistant surface] 
derived directly from rolling” was within the scope of the 1993 anti- 
dumping and countervailing duty orders (“1993 final orders” or “scope 
orders”) regarding cut-to-length carbon steel floor plate. Duferco Steel 
Inc. v. United States, 146 F. Supp. 2d 913 (Ct. Int’] Trade 2001). There i is 
no claim in the 1999 final scope ruling that the language of the 1998 final 
orders can be interpreted to include appellant’s product. However, Com- 
merce concluded that its 1993 final orders covered the product because 
the petitions that initiated the investigation included appellant’s prod- 
uct within the scope of the requested investigation, and no language in 
the 1993 final orders explicitly stated that carbon steel plate with “pat- 
terns in relief” was excluded from the scope of the orders, as had been 
done with respect to universal mill plates. The Court of International 
Trade affirmed. 

We hold that Commerce’s approach is inconsistent with fundamental 
principles of administrative law and with our own earlier decisions. 
Scope orders may be interpreted as including subject merchandise only 
if they contain language that specifically includes the subject merchan- 
dise or may be reasonably interpreted to include it. Because Commerce 
made no claim in the 1999 final scope ruling under review that the scope 
orders here contain such language, we reverse the decision of the Court 
of International Trade. 


BACKGROUND 


Generally, “American industries may petition for relief from imports 
that are sold in the United States at less than fair value (‘dumped’), or 
which benefit from subsidies provided by foreign governments.” Alle- 
gheny Ludlum Corp. v. United States, 287 F.3d 1365, 1368 (Fed. Cir. 
2002) (citing 19 U.S.C. § 1675b (2000)). 

Commerce determines whether there have been sales at less than fair 
value, 19 U.S.C. § 1673(1) (2000), or whether a subsidy has been pro- 
vided, id. § 1671(a)(1); whereas, the International Trade Commission 
(“ITC”) determines whether the imported merchandise materially in- 
jures or threatens to materially injure the pertinent domestic industry, 
id. §§ 1673d(b)(1), 1671d(b)(1). If both inquiries are answered in the af- 
firmative, Commerce issues the relevant antidumping and countervail- 
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ing duty orders. Id. §§ 1673d(c)(2), 1671d(c)(2); I Bruce E. Clubb, 
United States Foreign Trade Law §§ 21.19, 20.25 (1991). 

An antidumping investigation is typically initiated by a petition filed 
by a domestic industry requesting that Commerce conduct an investiga- 
tion into possible dumping. The petition initially determines the scope 
of the investigation. Section 1673a(b)(1) of Title 19 provides that the 
“petition may be amended at such time, and upon such conditions, as 
[Commerce] and the [ITC] may permit.” 19 U.S.C. § 1673a(b)(1) (2000). 
Commerce has “inherent power to establish the parameters of the in- 
vestigation,” so that it would not “be tied to an initial scope definition 
that * * * may not make sense in light of the information available to 
[Commerce] or subsequently obtained in the investigation.” Cellular 
Mobile Telephones and Subassemblies From Japan; Final Determina- 
tion of Sales at Less Than Fair Value, 50 Fed. Reg. 45,447, 45,449 (Oct. 
31, 1985). 

Commerce makes an initial determination as to whether the petition 
“contains information * * * supporting the allegations.” 19 U.S.C. 
§ 1673a(c)(1)(A)(i) (2000). Then Commerce must make a preliminary 
determination “of whether there is a reasonable basis to believe or sus- 
pect that the merchandise is being sold, or is likely to be sold, at less than 
fair value.” Id. § 1673b(b)(1)(A). This is followed by a final determina- 
tion “of whether the subject merchandise is being, or is likely to be, sold 
in the United States at less than its fair value.” Id. § 1673d(a)(1). The 
term “subject merchandise” is defined as “the class or kind of merchan- 
dise that is within the scope of an investigation, a review, a suspension 
agreement, [or] an order * * *.” Id. § 1677(25). As noted above, the ITC 
makes a determination as to material injury or threat of material injury 
to the domestic industry. 

After the issuance of the final antidumping order, id. § 1673d(c)(2), 
questions may arise concerning its scope. The regulations provide pro- 
cedures for determining whether “a particular product is included with- 
in the scope of an * * * order * * *.” 19 C.ER. § 351.225(a) (2001). A 
countervailing duty investigation follows a generally parallel proce- 
dure, but focuses on whether there is any material injury from benefits 
provided by foreign governments to foreign exporters. See, e.g., 19 
US.C. §§ 1671(a), 1671a, 1671b, 1671d (2000). The orders in question 
here are the product of such antidumping and countervailing duty pro- 
ceedings. 

On June 30, 1992, Bethlehem Steel Cerporation (“Bethlehem”), 
along with other members of the domestic steel industry, filed petitions 
with Commerce and the ITC asking that antidumping and countervail- 
ing duties be imposed on cut-to-length carbon steel plate from Belgium. 
Bethlehem and the other domestic steel producers claimed that such im- 
ported merchandise was being sold and was likely to be sold at less than 
fair value and that foreign governments were providing subsidies to for- 
eign exporters, which, in turn, caused “material injury” to the domestic 
producers. The petitions generally described the scope of the requested 
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investigations and the subject merchandise as covering “cut-to-length 
carbon steel plate,” which is one class of flat-rolled carbon steel pro- 
ducts. To further describe the scope of the requested investigations, the 
petitions in a footnote made reference to the definition of “flat-rolled 
products” provided by the Harmonized Tariff Schedule of the United 
States (“HTSUS”), Chapter 72, Note 1(k). The pertinent language of 
Note 1(k) defined “flat-rolled products” as “[rJolled products of solid 
rectangular (other than square) cross section,” and stated that “[fllat- 
rolled products include those with patterns in relief derived directly from 
rolling (for example, grooves, ribs, checkers, tears, buttons, lozenges) 
and those which have been perforated, corrugated or polished, provided 
that they do not thereby assume the character of articles or products of 
other headings.” HTSUS, Chapter 72, Note 1(k) (emphases added). The 
petitions also described the merchandise in terms of the width and 
thickness of the flat-rolled products. 

In July 1992, Commerce and the ITC initiated the investigations. In 
initiating the investigations, Commerce described “Certain Cut-to- 
Length Carbon Steel Plate” as including 


hot-rolled carbon steel universal mill plates (i.e., flat-rolled prod- 
ucts rolled on four faces * * * without patterns in relief) of solid rec- 
tangular (other than square) cross section *** and certain 
hot-rolled carbon steel flat products in straight lengths, of solid rec- 
tangular (other than square) cross section * * *. 


Notices of Initiation, 57 Fed. Reg. at 33,492; 57 Fed. Reg. at 32,973 (em- 
phases added). In August 1992, Commerce also set forth “proposed 
[product] matching criteria” that helped interested parties identify the 
merchandise covered by the petitions in addition to allowing parties to 
object to any of the identified criteria. One of the criteria specified by 
Commerce to describe the subject merchandise was “whether checkered 
or not.” The parties do not dispute that “checkered” refers to “raised 
patterns in relief.” Moreover, none of the interested parties to whom the 
product matching criteria were sent objected to using this criterion to 
identify the subject merchandise. 

On November 25, 1992, prompted by a foreign manufacturer’s inqui- 
ry as to whether its products with bevelled edges were within the scope 
of the investigations, the petitioners amended their petitions. The 
amended petitions included “carbon steel flat rolled products which 
have bevelled edges or other surface or edge characteristics which might 


1 Initiation of Antidumping Duty Investigations and Postponement of Preliminary Determinations: Certain Hot- 
Rolled Carbon Steel Flat Products, Certain Cold-Rolled Carbon Steel Flat Products, Certain Corrosion-Resistant Car- 
bon Steel Flat Products, and Certain Cut-to-Length Carbon Steel Plate from Various Countries, 57 Fed. Reg. 33,488 
(July 29, 1992); see also Initiation of Countervailing Duty Investigations and Postponement of Preliminary Determina- 
tions: Certain Steel Products from Austria, Belgium, Brazil, France, Germany, Italy, Korea, Mexico, New Zealand, 
Spain, Sweden, Taiwan, and the United Kingdom, 57 Fed. Reg. 32,970 (July 24, 1992) (collectively, “Notices of Initia- 
tion”). 








86 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 32, AUGUST 7, 2002 


render their cross section other than rectangular * * *.”2 (emphases add- 
ed). 

On January 25, 1993, Commerce published a decision memorandum, 
which, inter alia, addressed whether the scope of the investigation 
should be broadened to encompass products with a nonrectangular 
cross section. Although Commerce “recogniz[ed] that heretofore these 
products have not been subject to these investigations,” Commerce 
“nevertheless recommend([ed] accepting petitioners’ clarification that 
flat-rolled products of nonrectangular cross-section are covered by 
these investigations * * *.”8 

After completion of its preliminary investigation, Commerce found 
that “certain cut-to-length carbon steel plate * * * from Belgium [is] be- 
ing, or [is] likely to be, sold in the United States at less than fair value 
* * * ”4 Commerce also concluded that “benefits which constitute subsi- 
dies within the meaning of the [countervailing duty statute] are being 
provided to manufacturers, producers, or exporters in Belgium of cer- 
tain steel products.”® 

In July 1993, Commerce published its final scope determinations as- 
sociated with the antidumping and countervailing duty investigations, 
reiterating the conclusions that it had drawn in its preliminary deter- 
minations.® The Final AD Determination regarding steel products from 
Belgium incorporated by reference Appendix I of the final Argentine an- 
tidumping duty determination to define the scope of the 1993 final or- 
der, stating that “[t]he full description of the subject merchandise is 
included in Appendix I to the Final Determination of Sales at Less than 
Fair Value: Certain Cold-Rolled Carbon Steel Flat Products from Argen- 
tina (Argentine Final) * * *.” Final AD Determination, 58 Fed. Reg. at 
37,084.7 

The Final CVD Determination regarding steel products from Belgium 
similarly incorporated by reference the scope appendix of the final Aus- 
trian countervailing duty determination. 58 Fed. Reg. at 37,274. Al- 
though both the Final AD Determination and the Final CVD 
Determination incorporate scope appendices from different countries, 
both appendices use the same language to describe their respective sco- 


2 Letter from Dewey Ballantine and Skadden, Arps, Slate, Meagher & Flom, to Barbara Franklin, Secretary of Com 
merce, and Paul Bardos, Acting Secretary of the US. International Trade Commission, at 10 (Nov. 25, 1992) (“Scope 
Amendment”) 

3 Decision Memorandum from Roland MacDonald, Director of Office of Agreements Compliance, to Joseph A. Spe 
trini, Deputy Assistant Secretary for Compliance, and Richard W. Moreland, Acting Deputy Assistant Secretary for 
Investigations, at 10 (Jan. 25, 1993) 

4 Notice of Preliminary Determinations of Sales at Less than Fair Value and Postponement of Final Determinations 

= I 
Certain Hot-Rolled Carbon Steel Flat Products, Certain Cold-Rolled Carbon Steel Flat Products, and Certain Cut-to 
Length Carbon Steel Plate from Belgium, 58 Fed. Reg. 7,075 (Feb. 4, 1993) (“Preliminary AD Determination”) 

° Preliminary Affirmative Countervailing Duty Determinations and Alignment of Final Countervailing Duty Deter 
minations With Final Antidumping Duty Determinations: Certain Steel Products from Belgium, 57 Fed. Reg. 57,750 
(Dec. 7, 1992) (“Preliminary CVD Determination”) 

6 See Final Determination of Sales at Less than Fair Value: Certain Hot-Rolled Carbon Steel Flat Products, Certain 
Cold-Rolled Carbon Steel Flat Products, and Certain Cut-to-Length Carbon Steel Plate from Belgium, 58 Fed. Reg 
37,083 (July 9, 1993) (“Final AD Determination”); Final Affirmative Countervailing Duty Determinations: Certain 
Steel Products from Belgium, 58 Fed. Reg. 37,273 (July 9, 1993) (“Final CVD Determination”). 

‘ See also Notice of Final Determination of Sales at Less than Fair Value: Certain Cold-Rolled Carbon Steel Flat 
Products from Argentina, 58 Fed. Reg. 37,062 (July 9, 1993) (“Final Argentine Determination”) 
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pes. For ease of reference, we consider only the language set forth in Ap- 
pendix I of the Argentine order. 

Appendix I of the Final Argentine Determination is entitled “Scope of 
the Investigations.” 58 Fed. Reg. at 37,063. Appendix I identified four 
categories of flat-rolled steel products that were covered by the inves- 
tigations, including “Certain Cut-to-Length Carbon Steel Plate.” Id. at 
37,064. Appendix I referred to HTSUS item numbers, but explained 
that “our written descriptions of the scope of these proceedings are dis- 
positive.” Id. at 37,063. 

Notably, Appendix I specifically stated that “[i]ncluded in these inves- 
tigations are flat-rolled products of nonrectangular cross-section where 
such cross-section is achieved subsequent to the rolling process (i.e., 
products which have been ‘worked after rolling’)—for example, products 
which have been bevelled or rounded at the edges.” Jd. at 37,064 (em- 
phasis added). Thereafter, Appendix I stated that “absent a specific ex- 
clusion of any other products from the written description of the scope, 
all other products covered in the [HTSUS] items cited in the petitions 
are included within the scope, including products of nonrectangular 
cross-section.” Jd. at 37,069 (emphasis added). 

Significantly, Commerce further noted in Appendix I that since the 
preliminary determination “the Department has addressed the follow- 
ing scope issues.” Jd. at 37,064. Under the heading “Products of Nonrec- 
tangular Cross-Section” and the subheading “Department’s Position,” 
Commerce stated that “[i]n contrast to the petitions’ explicit exclusion 
of products of nonrectangular shape, nowhere do the petitions specifi- 


cally exclude nonrectangular cross-section products from the scope of 
the investigations.” Id. at 37,068. However, Commerce also interpreted 
petitioners’ 1992 scope amendment: 


We believe that, having relied on HTSUS item numbers as a distin- 
guishing factor, petitioners intended to limit their [scope amend- 
ment] to flat-rolled products whose nonrectangular cross-sections 
have been imparted onto the steel after the rolling process, i.e., to 
products which have been “worked after rolling’—for example, 
products which have been bevelled or rounded at the edges. * * * 
[Ojnly those products whose nonrectangular cross-sections are 
achieved subsequent to the rolling process are included within the 
scope of the investigations. 


Id. at 37,069 (emphasis added). 
Appendix I also described the scope orders as including: 


hot-rolled carbon steel universal mill plates (i.e., flat-rolled prod- 
ucts rolled on four faces or in a closed box pass, of a width exceeding 
150 millimeters but not exceeding 1,250 millimeters and of a thick- 
ness of not less than 4 millimeters, not in coils and without patterns 
in relief), of rectangular shape, neither clad, plated nor coated with 
metal, whether or not painted, varnished, or coated with plastics or 
other nonmetallic substances; and certain hot-rolled carbon steel 
flat-rolled products in straight lengths, of rectangular shape, hot 
rolled, neither clad, plated, nor coated with metal, whether or not 
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painted, varnished, or coated with plastics or other nonmetallic 
substances, 4.75 millimeters or more in thickness and of a width 


which exceeds 150 millimeters and measures at least twice the 
thickness * * *. 


Id. at 37,064 (emphases added). 

On August 18, 1993, the ITC concluded that there was material injury 
or a threat of material injury to domestic industries because imports of 
certain flat-rolled carbon steel products were subsidized by foreign gov- 
ernments or sold in the United States at less than fair value. The ITC 
incorporated by reference the scope provided in Commerce’s 1993 final 
antidumping and countervailing duty orders. ITC Determination at 
43,905 n.2. In August 1993, the ITC also published a report of its inves- 
tigations where it specifically included within the scope of the investiga- 
tions “plate the nonrectangular cross section of which was formed by 
working the plate following the hot-rolling process (bevelling or round- 
ing the edges of the plate, for example).”? 

On October 7, 1999, Duferco “request[ed] [Commerce] to issue a 
scope ruling confirming that the [Cut-to-Length Carbon Steel Plate 
From Belgium] orders do not include hot-rolled floor plate, which has a 
non-rectangular cross-section imparted during the rolling process.”!° 
The focus of the present proceedings was on whether Duferco’s carbon 
steel plate with patterns in relief (floor plate) was within the scope of the 
orders. “Patterns in relief” describe a surface pattern containing 
“raised figures at regular intervals,” which provide a skid-resistant sur- 
face for floors and was alleged to render the cross section nonrectangu- 
lar. On November 22, 1999, Commerce issued its final scope ruling, 
which is the order currently under review in this court.!! 

In the Final Scope Ruling, Commerce concluded that the disputed 
items were within the 1993 final orders. However, Commerce pointed to 
no language in the 1993 final orders that included floor plate with pat- 
terns in relief. Commerce concluded that “the original scope definition 
proposed by the petitioners and supported with the corresponding 
HTSUS definition remains dispositive for the purposes of the product in 
question because, as explained, the existence of patterns in relief was 
understood as not altering rectangularity.” Final Scope Ruling at 10 
(emphasis added). The “original scope definition” was “dispositive” be- 
cause the 1993 final orders “did not specify any exclusions relating to 
patterns in relief,” id., and “[t]he lack of exclusionary language regard- 
ing patterns in relief (such as those found on floor plate) * * * demon- 


8 See Certain Flat-Rolled Carbon Steel Products From Argentina, Australia, Austria, Belgium, Brazil, Canada, Fin- 
land, France, Germany, Italy, Japan, Korea, Mexico, the Netherlands, New Zealand, Poland, Romania, Spain, Sweden, 
and the United Kingdom, 58 Fed. Reg. 43,905 (Aug. 18, 1993) (“JTC Determination”). 

9 Certain Flat-Rolled Carbon Steel Products From Argentina, Australia, Austria, Belgium, Brazil, Canada, Fin- 
land, France, Germany, Italy, Japan, Korea, Mexico, the Netherlands, New Zealand, Poland, Romania, Spain, Sweden, 
and the United Kingdom, ITC Pub. 2664, at I-18 (Aug. 1993) 

10 Letter from Walter J. Spak and Vincent Bowen, Counsel to Duferco Steel, Inc., to William M. Daley, Secretary of 
Commerce, at 1 (Oct. 7, 1999) (emphasis in original). 


11 Final Scope Ruling—Antidumping and Countervailing Duty Orders on cut-to-length carbon steel plate from Bel- 
gium, U.S. Department of Commerce Memorandum from Barbara E. Tillman, Director, Office 7, to Joseph A. Spetrini, 
Deputy Assistant Secretary, Enforcement Group III (Nov. 22, 1999) (“Final Scope Ruling”). 
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strates [Commerce’s] intention to include plate with a textured 
surface,” id. at 10-11. Commerce identified three factors that supported 
its conclusion: (1) the original petition made reference to the HTSUS 
definition, which included flat-rolled products with patterns in relief de- 
rived directly from rolling; (2) there was a lack of protest to inclusion of 
“whether checkered or not” in the proposed product matching criteria; 
and (3) unlike universal mill plates with patterns in relief, which were 
explicitly excluded from the scope of the 1993 orders, there was a “lack 
of exclusionary language regarding patterns in relief” for carbon steel 
flat-rolled products in the 1993 orders. Id. 

Subsequently, before the Court of International Trade, Duferco 
moved for judgment on the agency record under rule 56.2. Duferco Steel, 
146 F Supp. 2d at 916. To address this motion, that court summarized 
and agreed with Commerce’s final scope ruling. Jd. at 919. The court 
agreed with Commerce’s approach of determining the scope of an anti- 
dumping or countervailing duty order by “first consider[ing] whether 
the underlying petitions cover the product.” Jd. at 921. The court con- 
cluded that “Commerce reasonably relied upon [the first] two of the 
three factors cited as support for its conclusion that floor plate is within 
the scope of the 1993 [antidumping] and [countervailing duty] orders.” 
Id. at 926. The court found “unreasonabl[e]” Commerce’s reliance on 
the third factor relating to the specific exclusion for universal mill plates 
because the parenthetical reference to “without patterns in relief” fol- 
lowing the modifier “i.e.” in the 1993 final orders only defined universal 
mill plates, rather than “specifically defining the type of universal mill 
plate to be included in the scope of investigation.” Jd. In sum, the court 
upheld Commerce’s 1999 final scope ruling because it was “supported 
by substantial evidence and otherwise in accordance with law.” Id. This 
appeal followed. We have jurisdiction pursuant to 28 U.S.C. § 1295(a)(5). 


DISCUSSION 
I 


We have reviewed scope orders on a number of occasions, and the gen- 
eral rules are well established. We grant significant deference to Com- 
merce’s own interpretation of those orders. Ericsson GE Mobile 
Communications, Inc. v. United States, 60 F.3d 778, 782 (Fed. Cir. 1995). 
“However, Commerce cannot ‘interpret’ an antidumping order so as to 
change the scope of that order, nor can Commerce interpret an order ina 
manner contrary to its terms.” Eckstrom Indus., Inc. v. United States, 
254 F3d 1068, 1072 (Fed. Cir. 2001). 


iI 


This case presents an issue of first impression—whether the scope or- 
ders can be interpreted to cover subject merchandise even if there is no 
language in the orders that includes or can be reasonably interpreted to 
include the merchandise. 








90 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 32, AUGUST 7, 2002 


The pertinent language of Appendix I, which is referenced in the or- 
ders, is as follows: 


Included in these investigations are flat-rolled products of nonrec- 
tangular cross-section where such cross-section is achieved subse- 
quent to the rolling process (i.e., products which have been ‘worked 
after rolling’)—for example, products which have been bevelled or 
rounded at the edges. 


Final Argentine Determination, 58 Fed. Reg. at 37,064 (emphasis add- 
ed). 


[Ojnly those products whose nonrectangular cross-sections are 
achieved subsequent to the rolling process are included within the 
scope of the investigations. 


Id. at 37,069.12 This language cannot reasonably be interpreted to in- 
clude floor plate with patterns in relief achieved during the rolling 
process because the patterns in relief render the cross section nonrec- 
tangular. Commerce appears to concede that steel with patterns in relief 
has a nonrectangular cross section according to the mathematical defi- 
nition of that term; that “the pattern[s] in relief rendered the product 
somewhat non-rectangular;” and that patterns in relief were not the re- 
sult of activities “subsequent to the rolling process.”!° At oral argu- 
ment, Commerce admitted that “there [was] not specific language” in 
the 1993 final orders that supported Commerce’s 1999 final scope ru- 
ling. Rather, in the 1999 final scope ruling under review here, Com- 
merce, inter alia, relied on the fact that the petitions originally included 
these products through their reference to Note 1(k), and the fact that 
there is no language in the orders specifically excluding these products. 
In this court, Commerce argues that “[i]nasmuch as floor plate was in- 
cluded in the [antidumping] and [countervailing duty] investigations, it 
also had to be included in the ensuing determinations and orders.” Com- 
merce’s Br. at 26. 

The Court of International Trade described the interpretive process 
that should be followed by Commerce as follows: 


In determining whether a particular product is within the scope of 
an [antidumping] or [countervailing duty] order, Commerce must 
first consider whether the underlying petitions cover the product. 
See 19 C.ER. § 351.225(d) & (k)(1) (2000); see also Eckstrom Indus- 
tries v. United States, 27 F. Supp. 2d 217, 222 (Ct. Int’] Trade 1998) 
(“19 CER. § 351.225(k)(1) requires Commerce to first consider the 


12 The 1993 final orders did not adopt the terminology of Note 1(k). 


We note that the language of Appendix I was also involved in the orders under review in Novosteel SA v. United 
States, 284 F.3d 1261, 1265 (Fed. Cir. 2002), and in Novosteel we looked to Note 1(k) to define “flat-rolled,” id. at 1271 
However, in light of the fact that both parties agreed as to the general reach of the scope orders and the applicability of 
the Note 1(k) approach to that issue, we applied the definition set forth in Note 1(k) without deciding whether it was 
appropriate to use this reference to define the disputed term in the scope orders. Jd. Novosteel did not involve the “pat- 
terns in relief” language involved here 


13 In its brief submitted to this court, Commerce concedes that the term “rectangular” “means something less than 
the strict mathematical understanding of ‘rectangular.’”” Commerce’s Br. at 18 (citations omitted). Moreover, Com- 
merce admits that Duferco’s product did not satisfy the strict mathematical definition of rectangularity, stating that “a 
plate with a pattern in relief, such as Duferco’s floor plate, was clearly covered by the petitions as a rolled product of 
solid rectangular (other than square) cross section even if the pattern in relief rendered the product somewhat non-rec- 
tangular.” Id. at 30 (third emphasis added). 
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petition.”). If the petitions are ambiguous, Commerce must ex- 
amine the preliminary and final determinations, prior notices of 
initiation, and any available ITC publications. See 19 C.ER. 
§ 351.225(d) & (k)(1); see also Koyo Setko Co. v. United States, 834 F. 
Supp. 1401, 1403-04 (Ct. Int’] Trade 1993). If the scope of the par- 
ticular product is still unclear, Commerce must look to other crite- 
ria, including an analysis of the so-called Diversified Products 
criteria. See 19 C.ER. § 351.225(k). See also Diversified Products 
Corp. v. United States, 572 F Supp. 883, 889 (Ct. Int’] Trade 1983). 


Duferco, 146 F Supp. 2d at 921-22. Similarly, the court stated that “once 
Commerce determined that the scope of the original petitions included 
products with patterns raised in relief within the spectrum of products 
possessing a rectangular cross-section, this scope carries over to each 
subsequent stage of the proceedings, absent explicit exclusionary lan- 
guage.” Id. at 923 (citing Royal Bus. Machs., Inc. v. United States, 507 F. 
Supp. 1007, 1014 (Ct. Int’] Trade 1980)). 

We think that the Court of International Trade’s description of this 
interpretive process has it exactly backwards. The critical question is 
not whether the petition covered the merchandise or whether it was at 
some point within the scope of the investigation. The purpose of the 
petition is to propose an investigation. See generally 19 U.S.C. 
§§ 1671a(b)(1), 1673a(b)(1) (2000). A purpose of the investigation is to 
determine what merchandise should be included in the final order. Com- 
merce’s final determination reflects the decision that has been made as 
to which merchandise is within the final scope of the investigation and is 
subject to the order. See generally id. §§ 1671d(a)(1), 1673d(a)(1). Thus 
the question is whether the 1993 final scope orders included the subject 
merchandise. See Smith Corona Corp. v. United States, 915 F2d 683 
685 (Fed. Cir. 1990) (“The class or kind of merchandise encompassed by 
a final antidumping order is determined by the order * * *.”). 

In FAG Italia S.p.A. v. United States, 291 F3d 806 (Fed. Cir, 2002), we 
recently concluded that the a absence of a statutory prohibition could not 
be asource of Commerce’s authority in antidumping cases. Just as Com 
merce cannot find authority based on the statute’s failure to deny au- 
thority, id. at 816, so too we conclude that Commerce cannot find 
authority in an order based on the theory that the order does not deny 
authority. 

To be sure, as we recently recognized in Novosteel, 284 F.3d at 1271, 
scope orders must necessarily be written in general terms, 19 C.FR. 
§ 351.225(a) (2001), and the “‘Commerce Department enjoys substan- 
tial freedom to interpret and clarify its antidumping orders,’” Novosteel, 
284 F3d at 1269 (quoting Ericsson, 60 F.3d at 782), in accordance with 
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the methodology set forth in its regulation, 19 C.FR. § 351.225(k).!¢ 
Scope orders are “interpreted with the aid of the antidumping petition, 
the factual findings and legal conclusions adduced from the administra- 
tive investigations, and the preliminary order.” Smith Corona, 915 F.2d 
at 685. Thus, review of the petition and the investigation may provide 
valuable guidance as to the interpretation of the final order. But they 
cannot substitute for language in the order itself. It is the responsibility 
of the agency, not those who initiated the proceedings, to determine the 
scope of the final orders.!* Thus, a predicate for the interpretive process 
is language in the order that is subject to interpretation. See, e.g., 
Ericsson, 60 F.3d at 782. There is no claim in the 1999 final scope ruling 
that language in the 1993 final orders themselves can be interpreted to 
include the products. 

Repeatedly, decisions of this court confirm that “[a]lthough the scope 
of a final order may be clarified, it can not be changed in a way contrary 
to its terms.” Smith Corona, 915 F:2d at 686; see also Eckstrom, 254 F.3d 
at 1072. We have also noted Commerce’s “inability to interpret orders 
contrary to their terms * * *.” Wheatland Tube Co. v. United States, 161 
F.3d 1365, 1371 (Fed. Cir. 1998). Thus, for example, in Ericsson, we ad- 
dressed whether Commerce reasonably interpreted or impermissibly 
modified an order. The original antidumping order provided an exclu- 
sion for cellular mobile telephone (“CMT”) subassemblies that were 
“specifically designed for use in CMTs, and could not be used, absent 
alteration, inanon-CMT device.’” Ericsson, 60 F.3d at 780 (quoting Cel- 
lular Mobile Telephones and Subassemblies from Japan; Final Deter- 
mination of Sales at Less Than Fair Value, 50 Fed. Reg. 45,447, 45,448 
(Oct. 31, 1985)). After reviewing the antidumping order and the corre- 
sponding scope ruling, we concluded that Commerce’s attempt to clarify 
the order actually impermissibly modified it, and accordingly found that 
the Court of International Trade appropriately vacated the scope ru- 
ling. Ericsson, 60 F.3d at 782. 

In Eckstrom, 254 F.3d at 1070, we again recognized the importance of 
the language of the final scope order in defining the merchandise subject 
to the order. Although we interpreted the scope of the order in light of 
the petitions and investigations, the cornerstone of our analysis still 
rested on the language of the order. Jd. at 1072. We held that we could 
not give the order the broad interpretation urged by the government be- 


1419 CFR. § 351.225(k) explains the interpretive process. The regulation provides, in pertinent part, that: 


in considering whether a particular product is included within the scope of an order * * *, the Secretary will take 
into account the following: 
(1) The descriptions of the merchandise contained in the petition, the initial investigation, and the determina- 


tions of the Secretary (including prior scope determinations) and the Commission. 
19 C.ER. § 351.225(k)(1) (2001). 

Subsection (k)(2) of the regulation provides that if the criteria set forth in subsection (k)(1) are not dispositive, Com- 
merce will consider the so-called Diversified Products factors to determine the scope of the order. Those factors were 
first articulated in Diversified Products Corp. v. United States, 572 F. Supp. 883 (Ct. Int’] Trade 1983) and include: “(i) 
[t]he physical characteristics of the product; (ii) [t]he expectations of the ultimate purchasers; (iii) [t]he ultimate use of 
the product; (iv) [t]he channels of trade in which the product is sold; and (v) [t]he manner in which the product is adver- 
tised and displayed.” 19 C.F.R. § 351.225(k)(2) (2001). 

15 In its brief to this court, Commerce concedes that “it is the responsibility of Commerce to determine the proper 
scope of the investigation and of the antidumping order, not of the complainant before Commerce.” Commerce’s Br. at 
39 (citing Mitsubishi Elec. Corp. v. United States, 898 F-2d 1577, 1582-83 (Fed. Cir. 1990)). 
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cause such a broad construction was “belied by the terms of the Order 
itself.” Id. at 1073. Accordingly, we reversed Commerce’s scope deter- 
mination as not supported by substantial evidence. Jd. at 1076. 

So too the very existence of section 1677} of Title 19 emphasizes the 
general requirement of defining the scope of antidumping and counter- 
vailing duty orders by the actual language of the orders. That section 
prevents the circumvention of antidumping and countervailing duty or- 
ders by including within the scope of the orders products that have been 
altered in minor ways so as to remove them from the literal scope of the 
orders. 19 U.S.C. § 1677j(c) (2000); Wheatland, 161 F.3d at 1371. Signifi- 
cantly, Congress made no provision for bringing other merchandise 
within the scope of antidumping and countervailing duty orders that 
was otherwise outside the language of those orders. We are compelled to 
conclude that in other respects Congress intended the language of the 
orders to govern. 

In sum, when Commerce concluded that appellant’s products were 
within the scope of the 1993 final orders, it impermissibly modified the 
orders to include products that were not within the scope of the original 
1993 final orders. 


CONCLUSION 


For all these reasons, we hold that Commerce’s 1999 final scope rul- 
ing, interpreting its 1993 final scope orders to include imported floor 
plate “with patterns in relief derived directly from the rolling process,” 
is invalid. We accordingly reverse the decision of the Court of Interna- 


tional Trade. 


CosTs 
No costs. 


REVERSED 
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[Plaintiffs’ motion to certify employees for trade adjustment assistance denied, and case 
remanded for further consideration of whether Plaintiffs “produced” an article within the 
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OPINION 
I. INTRODUCTION 


BARZILAY, Judge: This case is before the court on Plaintiffs’ motion for 
judgment upon the administrative record pursuant to USCIT Rule 
56.1(c)(1). Plaintiffs seek judicial review of the Secretary of Labor’s ( the 
“Secretary” or “Labor”) denial of certification for trade adjustment as- 
sistance (TAA) under Section 222 of the Trade Act of 1974, ( the “Act”), 
as amended and codified at 19 U.S.C. § 2272 (1994). See Notice of 
Determination Regarding Eligibility to Apply for Worker Adjustment 
Assistance and NAFTA Transitional Adjustment Assistance (“Deter- 
mination”), 64 Fed. Reg. 72690, 72691 (Dep’t of Labor Dec. 2, 1999), re- 
consideration denied, 65 Fed Reg. 8743 (Dep’t of Labor Feb. 22, 2000). 
Plaintiffs are former Marathon Ashland Pipeline workers who were 
employed as gaugers, who state that they performed the functions, inter 
alia, of testing and determining the quality of crude oil to be purchased 
and transported. The Secretary determined that the Plaintiffs did not 
satisfy the statutory criteria under 19 U.S.C. § 2272(a)(3). The Secre- 
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tary then voluntarily asked for remand of her negative determination to 
acquire additional information regarding the transportation of articles 
produced by the parent company of Plaintiffs’ employer, Marathon Ash- 
land Pipe Line LLC (“Marathon Ashland”). The Secretary’s Notice of 
Negative Determination of Reconsideration on Remand (“Remand De- 
termination”), 66 Fed. Reg. 52784 (Dep’t of Labor Oct. 17, 2001), again 
denied plaintiffs’ petition for certification. Plaintiffs contend the Secre- 
tary’s initial Determination and Remand Determination are unsup- 
ported by substantial evidence and not in accordance with law. Plaintiffs 
initially claimed that the Secretary failed to investigate: 1) the actual 
nature of the work performed by the Plaintiffs; 2) whether Plaintiffs’ 
separations were caused by a reduced demand for their services from 
their parent firm, or a firm otherwise related, whose workers indepen- 
dently meet the statutory criteria for certification under the Act; and 
3) whether increased imports of crude oil contributed importantly to 
Plaintiffs’ separations. Following the Secretary’s Remand Determina- 
tion, Plaintiffs reassert all original arguments and additionally claim 
that the Secretary failed to request information concerning: 1) Mara- 
thon Oil Company’s (“Marathon Oil”) (Marathon Ashland’s parent 
company) importation of foreign oil between 1997 and 1999; 2) the ex- 
tent to which the importation of oil by Marathon Oil caused or contrib- 
uted to Marathon Ashland’s decrease in domestic oil production and 
sales; 3) the basis for Marathon Oil’s cessation of purchasing oil from 
the Illinois Basin Area; and 4) the nexus between Marathon Ashland’s 
activities and the crude oil purchased or produced by its parent or re- 
lated companies. Plaintiffs ask that the Secretary’s determination be re- 
versed or, in the alternative, remanded back to the Department for 
further investigation. 

The court has jurisdiction pursuant to 28 U.S.C. § 1581(d)(1) (1994) to 
review the Department of Labor’s final determination regarding eligi- 
bility of workers for TAA under Section 223 of the Trade Act of 1974, as 
amended, 19 U.S.C. § 2273 (1994). 

After reviewing the administrative records and the briefs of the par- 
ties, the court again remands the action to the Secretary for further pro- 
ceedings in accordance with this opinion. 


II. BACKGROUND 


On October 23, 1999, Plaintiffs filed a petition for TAA with the De- 
partment of Labor under Section 221(a) of the Act on behalf of Opera- 
tions Technicians at Marathon Ashland. See Administrative Record 
(“A.R.”) at 1.1 Marathon Ashland is a [“ .”] A.R. at 18. Prior to the ad- 
ministrative review of Plaintiffs’ petition, some of Marathon Oil Com- 
pany’s workers had been certified for TAA. Plaintiffs worked at 
Marathon Ashland’s Bridgeport, Illinois, location and petitioned the 
Secretary for TAA after their separation from Marathon Ashland. 


1 The Administrative Record and the Supplemental Administrative Record contain confidential information. There- 
fore, citations to the confidential information will be bracketed 





U.S. COURT OF INTERNATIONAL TRADE 99 


The Secretary issued a Notice of Investigation on November 8, 1999, 
to determine if Plaintiffs were eligible for TAA. See 64 Fed. Reg. 69039. 
Labor had to ascertain if “increased imports have contributed impor- 
tantly to actual or threatened decreases in employment and to decreases 
in sales or production at the petitioning workers’ plant.”2 A.R. at 12. To 
facilitate the investigation, Labor sent an information request to Mara- 
thon Ashland’s Human Resource Representative, Mike Leland, asking 
him to furnish specific information regarding Marathon Ashland’s or- 
ganizational structure, sales, production, employment, and imports. In 
Leland’s response he stated, inter alia, that [ ] See A.R. at 16-18: Based 
on Leland’s response and other information compiled from the inves- 
tigation, the Secretary determined that Plaintiffs did not “produce” an 
article within the meaning of Section 222(3) and their separation was 
not “caused importantly by a reduced demand for services from a parent 
firm * * *.”34.R. at 24. The Secretary found that because “[t]he Depart- 
ment of Labor has consistently determined that the performance of ser- 
vices does not constitute production of an article, as required by Section 
222 of the Trade Act of 1974,” Plaintiffs did not qualify for TAA benefits. 
Id. 

On December 16, 1999, Plaintiffs requested reconsideration of the 
negative determination. Plaintiffs asserted that their jobs involved 
more than merely transporting crude oil. Plaintiffs contended that their 
work as gaugers constituted “production” of an article pursuant to Sec- 
tion 222 of the Act. Plaintiffs argued that as gaugers they tested the 
crude oil and determined if the oil “was of such quality as to be pur- 
chased by Marathon Oil Company and transported into the pipe line 
maintained by Marathon Ashland Pipe Line LLC.” A.R. at 33. Labor re- 
viewed the application and determined: 1) the workers provided a ser- 
vice that was not covered by the Act; 2) although some Marathon Oil 
workers received TAA certification, Marathon Ashland did not serve the 
locations under existing certification; and 3) the Plaintiffs were termi- 
nated because of the sale of their firm’s assets to another company. 
Notice of Negative Determination Regarding Application for Reconsid- 
eration (“Determination Reconsideration”), 65 Fed. Reg. 8743. Citing to 
the 1988 Omnibus Trade and Competitiveness Act amendments to the 


2 Labor’s investigation is guided by the Trade Act of 1974, as amended 19 U.S.C. § 2272, which reads: 


(a) The Secretary shall certify a group of workers (including workers in any agricultural firm or subdivision of an 
agricultural firm) as eligible to apply kr adjustment assistance under this subpart if he determines— 

(1) that a significant number or proportion of the workers in such workers’ firm or an appropriate subdivi- 
sion of the firm have become totally or partially separated, or are threatened to become totally or partially 
separated, 

(2) that sales or production, or both, of such firm or subdivision have decreased absolutely, and 

(3) that increases of imports of articles like or directly competitive with articles produced by such workers’ 
firm or an appropriate subdivision thereof contributed importantly to such total or partial separation, or 
threat thereof, and to such decline in sales or production. 

(b) For purposes of subsection (a)(3) of this section— 

(1) The term “contributed importantly” means a cause which is important but not necessarily more impor- 
tant than any other cause 

(2)(A) Any firm, or appropriate subdivision of a firm, that engages in exploration or drilling for oil or natural 
gas shall be considered to be a firm producing oil or natural gas. 

(B) Any firm, or appropriate subdivision of a firm, that engages in exploration or drilling for oil or natural 
gas, or otherwise produces oil or natural gas, shall be considered to be producing articles directly competitive 
with imports of oil and with imports of natural gas. 


3|] A.R. at 18. Therefore, for statutory purposes, Marathon Ashland was a “subdivision” of Marathon Oil Company. 
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Trade Act of 1974, Labor explained that the amendments “extended 
coverage to service workers engaged in exploration and drilling for 
crude oil and natural gas.” Jd. Labor concluded that “[t]he same consid- 
eration cannot be given to those workers engaged in employment re- 
lated to the transmission of crude oil or natural gas after drilling.” Id. 
Therefore, Labor denied Plaintiffs’ request for administrative review. 

On January 24, 2001, Plaintiffs filed their Motion for Judgment on 
the Administrative Record with this court. On August 7, 2001, Labor 
sought a voluntary remand of its investigation. Noting that it had failed 
to conduct a complete investigation, Labor again contacted Leland for 
additional information regarding whether the gaugers supported crude 
oil production by Marathon Oil.* Supplemental A.R. at 5. The investiga- 
tion on remand revealed that in 1997, 1998 and through March of 1999, 
Marathon Ashland Pipe Line did not transport via pipeline any articles 
produced by the parent company, Marathon Oil Company, Inc. See Sup- 
plemental A.R. at 6. The Secretary’s investigation found that in 1997, 
the parent company purchased crude oil at the Illinois Basin® that was 
transported by Marathon Pipe Line Company. Jd. “In 1998, Marathon 
Ashland Petroleum LLC was formed and it purchased crude from the 
Basin which it transported via the pipeline.” Jd. In 1999, Marathon Ash- 
land Petroleum LLC did not purchase from the lease (Illinois Basin). See 
id. On these findings, the Secretary affirmed her original notice of nega- 
tive determination of eligibility to apply for TAA benefits for the former 
workers of Marathon Ashland Pipe Line, LLC. 


III. STANDARD OF REVIEW 


Cases contesting the denial of trade adjustment assistance filed under 
28 U.S.C. § 1581(d) must be upheld if the Department of Labor’s deter- 
mination is supported by substantial evidence and is otherwise in accor- 
dance with law. See 19 U.S.C. § 2395(b); Woodrum v. Donovan, 5 CIT 
191, 193, 564 F Supp. 826, 828 (1983), aff'd, 737 F.2d 1575 (Fed. Cir. 
1984). The factual findings of the Secretary must be accepted if sup- 
ported by “substantial evidence.” “Substantial evidence has been held 
to be more than a ‘mere scintilla,’ but sufficient enough to reasonably 
support a conclusion.” Former Employees of Swiss Industrial Abrasives 
v. United States, 17 CIT 945, 947, 830 F Supp. 637, 639-40 (1993) (citing 
Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 405, 636 F 
Supp. 961, 966 (1986), aff'd, 810 F2d 1137 (Fed. Cir. 1987)). “Additional- 
ly, ‘the rulings made on the basis of those findings [must] be in accor- 
dance with the statute and not be arbitrary and capricious, and for this 
purpose the law requires a showing of reasoned analysis.’” Former Em- 
ployees of General Electric Corp. v. U.S. Dep’t of Labor, 14 CIT 608, 
610-11 (1990) (quoting International Union v. Marshall, 584 F.2d 390, 
396 n.26 (D.C. Cir. 1978). 


4 Responses to the Secretary’s investigation on remand were provided by company official, | ], at Marathon Ashland 
Supplemental A.R. at 3-4. 


5 The Illinois Basin is one of Marathon Oil’s domestic sources for crude oil. A.R. at 1 
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Furthermore, this court has noted that “‘because of the ex parte na- 
ture of the certification process, and the remedial purpose of the [trade 
adjustment assistance] program, the Secretary is obliged to conduct his 
investigation with the utmost regard for the interests of the petitioning 
workers.’” Abbott v. Donovan, 7 CIT 323, 327-28, 588 F Supp. 1438, 
1442 (1984) (quoting Local 167, International Molders and Allied Work- 
ers’ Union v. Marshall, 643 F.2d 26, 31 (1st Cir. 1981). 

The court may remand a case and order further investigation if the 
court finds that the Secretary’s investigation was “so marred that [the 
Secretary’s] finding was arbitrary, or that it was not based upon sub- 
stantial evidence.” Finkel v. Donovan, 9 CIT 374, 381, 614 F Supp. 1245, 
1251 (1985). Thus, in the event that the Secretary fails to reach a sub- 
stantiated conclusion, a remand is warranted because the Secretary 
failed to conduct an adequate investigation. See Former Employees of 
Linden Apparel Corp. v. United States, 13 CIT 467, 469, 715 F Supp 378, 
381 (1989). However, in evaluating the evidence underlying the Secre- 
tary’s conclusions, the court may consider only the administrative re- 
cord before it. See 28 U.S.C. § 2640(c) (1994); International Union v. 
Reich, 22 CIT 712, 716, 20 F Supp. 2d 1288, 1292 (1998). 


IV. DISCUSSION 


Pursuant to 19 U.S.C. § 2272 (1994) for workers to be certified for 
trade adjustment assistance the Secretary of Labor must determine: 


(1) that a significant number or proportion of the workers in such 
workers’ firm or an appropriate subdivision of the firm have be- 
come totally or partially separated, or are threatened to become to- 
tally or partially separated, 

(2) that the sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm or an appropriate 
subdivision thereof contributed importantly to such total or partial 
separation, or threat thereof, and to such decline in sales or produc- 
tion. 


19 US.C. § 2272(a). 

To receive trade adjustment assistance benefits, Plaintiffs must satis- 
fy all three eligibility requirements of the statute. See Former Em- 
ployees of Keinerts, Inc. v. Herman, 23 CIT 647, 648, 74 F Supp. 2d 1280, 
1282 (1999); Former Employees of Bass Enter. Prod. Co. v. United States, 
13 CIT 68, 70, 706 F Supp. 897, 900 (1989); Abbott v. Donovan, 8 CIT 
237, 239, 596 F. Supp. 472, 474 (1984) (stating that a court must deny 
certification if any one of the three statutory conditions does not exist). 

At issue in this case is whether there is substantial evidence in the ad- 
ministrative record to support the Secretary’s determination that the 
workers of Marathon Ashland Pipe Line LLC, in Bridgeport, Illinois, are 
ineligible to apply for adjustment assistance benefits. The Secretary is- 
sued a negative determination asserting that Marathon Ashland work- 
ers failed to satisfy the two requirements within 19 U.S.C. § 2272(a)(3): 
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first, the section requires that Plaintiffs must be workers of a firm or an 
appropriate subdivision ofa firm that “produce[s]” articles; second, that 
in order for Plaintiffs to be eligible for trade adjustment assistance bene- 
fits, “increases of imports of articles like or directly competitive with the 
articles produced by [Plaintiffs’] firm or * * * appropriate subdivision 
* * * contributed importantly to [their] total or partial separation * * * 
and to [their firm’s or appropriate subdivision’s] decline in sales or pro- 
duction.” Thus, it follows that the section’s certification requirements 
are satisfied if it is established that a group of workers produces an “ar- 
ticle” within the meaning of the statute, and an imported article like or 
directly competitive with the article produced by the workers’ firm or 
subdivision contributes importantly to the loss of such workers’ jobs. 


A. The Secretary Failed to Adequately Investigate Whether Plaintiffs Are 
Workers of a Firm or an Appropriate Subdivision of a Firm That 
“Produce[s]” Articles. 


Labor contends that the petitioning employees fail to satisfy the crite- 
ria set forth in 19 U.S.C. § 2272(a) because they [“.”] Def.’s Resp. to Pls.’ 
First Am. Reply to Def.’s Notice of Negative Determination of Reconsid- 
eration on Remand (“Def.’s Resp. to Remand”) at 11. Defendant asserts 
that this conclusion was affirmed and then re-affirmed by information 
gathered during the Secretary’s initial investigation and the investiga- 
tion upon remand. Defendant states that this finding is made clear 
through statements in the administrative record,® and thus, the Secre- 
tary’s determination is supported by substantial evidence and is in ac- 
cordance with law. 

The court finds that the Secretary’s negative determination is not 
supported by substantial evidence, because the Secretary made the un- 
substantiated conclusion that the petitioning employees did not “pro- 
duce” an article within the meaning of Section 2272. “When Labor is 
presented with a petition for trade adjustment assistance, it has an affir- 
mative duty to investigate whether petitioners are members of a group 
which Congress intended to benefit from the legislation.” Former Em- 
ployees of Hawkins Oil and Gas, Inc. v. U.S. Secretary of Labor, 17 CIT 
126, 129, 814 F Supp. 1111, 1114 (1993) (citations omitted). At best, the 
administrative record provides limited information discussing whether 
the Plaintiffs’ duties as gaugers place them within the group of eligible 
import-impacted employees Congress intended to benefit from TAA. As 
such, this court cannot conclude that Labor has satisfied its require- 
ment of reasonable inquiry, especially when viewed in light of the reme- 
dial purpose of the statute. 

It is true that the court must grant deference to the Secretary of La- 
bor’s determination. See Woodrum, 564 F. Supp. at 828 (citations 
omitted). The court recognizes, however, the well established principle 
that “[n]o deference is due to determinations based on inadequate in- 
vestigations.” Former Employees of Hawkins Oil and Gas, Inc., 814 F. 


6 Citing information provided by Leland: |“ .”] Def.’s Resp. to Remand at 12; A.R. at 17 
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Supp. at 1115 (citations omitted). Thus, ifthe court finds that the Secre- 
tary’s investigation is so marred that it could not be based on substantial 
evidence, then it is within the court’s power to remand the investigation 
for further evidence and inquiry. Id. 

Labor’s investigation falls below the threshold requirement of rea- 
sonable inquiry by failing to offer any explanation of the analysis used to 
determine that Plaintiffs’ work as gaugers did not constitute “produc- 
ing” an article within the meaning of Section 2272. See id. at 1114 (stat- 
ing that Labor had a duty to provide an explanation of the criterion used 
to support its conclusion) (citing Former Employees of Hawkins Oil and 
Gas, Inc. v. U.S. Secretary of Labor, 15 CIT 653, 656 (1991)). In the con- 
text of TAA cases, this court has held that “conclusory assertions alone 
are not sufficient for Labor to make an accurate determination.” Ben- 
nett v. U.S. Secretary of Labor, 18 CIT 1063, 1067 (1994); (citing Former 
Employees of General Electric Corp., 14 CIT at 612-613). 

Here, the Secretary based and affirmed her negative determination 
on conclusory assertions provided by company officials at Marathon 
Ashland. In doing so, the Secretary incorrectly omitted the requisite 
reasoned analysis, and instead substituted unsubstantiated state- 
ments. During Labor’s initial investigation, Leland stated that the 
subject worker group [“.”] A.R. at 23. During Labor’s further investiga- 
tion,’ the company official stated that during the time period in ques- 
tion, 1997-1999, the workers [“ .”] Supplemental A.R. at 3. Relying on 
these responses, the Secretary concluded that the gaugers did not par- 
ticipate in production. 

Indeed, as Defendant notes, “‘unverified statements from company 
officials in a position to know about their company’s products and busi- 
ness decisions can be relied upon when there is no other evidence in the 
record to contradict or cast doubt upon those statements.’” Former Em- 
ployees of Alcatel Telecommunications Cable v. Herman, 134 F Supp. 2d 
445, 449 (2001) (quoting International Union, 20 F Supp. 2d at 1297 
n.15 (citations omitted)). In the present case, however, evidence pre- 
sented by the petitioning workers stating that they were involved in 
more than the mere transportation of crude oil, directly contradicts the 
company officials’ conclusions. The subject workers specifically indicate 
in their petition that they worked with [“ .”] A.R. at 1. Plaintiffs’ letter 
requesting administrative reconsideration and detailing the specific du- 
ties they performed also conflicts with company officials’ statements. 
Such evidence moves this court to find that it is unclear whether the 
gaugers were involved in the production of oil. Thus, on these facts, the 
court cannot affirm Labor’s negative determination or find that Labor 


7 Upon remand Labor asked Marathon Ashland: 
1. Did Marathon Pipe Line LLC, transport via pipeline any of the articles produced by the parent company, Mara- 
thon Oil Company, in 1997, 1998, or in the January through March months of 1998 and 1999? 
2. If the above answer is yes, what percentage of your sales was represented by transporting crude oil or petro- 
leum products for Marathon Oil Company in 1997, 1998, and the January through March months of 1998 and 
1999? 


3. If the answer to question 1 is yes, where did the Marathon Oil Company production originate? Supplemental 
A.R. at 1 
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fulfilled its affirmative duty to conduct its investigation with the utmost 
regard for the petitioning workers. See Former Employees of Hawkins 
Oil and Gas, Inc., 814 F. Supp. at 1114 (citations omitted). 

By failing to give a reasoned analysis for its determination that the 
gaugers did not participate in production, Labor neglected its duty to in- 
terpret the meaning of “production” under Section 2272. If allowed to 
stand, the Secretary’s negative determination would provide a defini- 
tion of “production” that excludes those duties performed by gaugers. 
This definition, however, essentially would be an interpretation of the 
statute by Marathon Ashland’s company officials, and not, as the law re- 
quires, by the Secretary. Whether Plaintiffs provided a service and did 
not participate in the “production” of an “article” within the provisions 
of Section 2272 is a determination that the Secretary must make based 
on evidence in the record by discussing the duties performed by the 
gaugers and how their responsibilities fit into the oil production scheme 
of their parent company, Marathon Oil. 

Even if the Secretary makes a reasoned determination that the gaug- 
ers do not participate in the “production” ofan “article,” then the Secre- 
tary must investigate whether they may be eligible for certification as 
“service” workers. The court agrees that service workers may be certi- 
fied for TAA benefits “[on] a finding that the petitioning workers were 
employed by a ‘firm’ which produced, or had an ‘appropriate subdivi- 
sion’ which produced, the import-impacted article.” Woodrum, 564 F. 
Supp. at 833. Here, the petitioning gaugers may be eligible for TAA 
benefits if there exists an “important causal nexus” between increased 
imports and the loss of their jobs. Labor has deemed this nexus to exist if 
“at least 25% of the service workers’ activity [is] expended in service to 
the subdivision which produces the import-impacted article.’” Former 
Employees of Stanley Smith, Inc. v. U.S. Secretary of Labor, 20 CIT 201, 
204, 967 F Supp. 512, 516 (1996) (citing Abbott, 570 F. Supp. at 49). As 
the Secretary stated, such service workers may be certified if their sepa- 
ration from employment was caused importantly by a reduced demand 
for their services from a production facility of the parent firm, i.e. one 
otherwise related to the subject firm by ownership or related by control, 
whose workers independently meet the statutory criteria for certifica- 
tion. See A.R. at 37; see also Nagy v. Donovan, 6 CIT 141, 144, 571 F 
Supp. 1261, 1263 (1983). 

While Labor acknowledges this “causal nexus” test, Labor neverthe- 
less fails to investigate the relevant facts: the nature of the work per- 
formed by Marathon Ashland gaugers in relation to production of an 
article by Marathon Oil.8 See Pemberton v. Marshall, 639 F.2d 798, 
801-2 (D.C. Cir.1981) (stating that the facts that are “important * * * 
are the nature of the work done at the facility and its relation to the pro- 


8 When Labor voluntarily remanded its investigation to further investigate whether the gaugers supported crude oil 
production of the parent company, Labor focused on whether Marathon Ashland transported articles already produced 
by Marathon Oil during the time periods in question. See supra n.7. The court notes that this inquiry is too limited, and 
points out that the causal nexus test extends to the general “production” of import-impacted “articles” by the parent 
company. 
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duction of an article.”) Instead, Labor argues that the gaugers did not 
provide a service that is covered within the provisions of the Act. See 
Def.’s Mem. in Opp’n to Pls.’ Mot. for J. Upon the Administrative Record 
(“Def.’s Mem.”) at 15-16. Following the Secretary’s voluntarily remand- 
ed investigation, Labor adds that because Marathon Oil only purchased 
crude oil at the Illinois Basin and Marathon Oil did not produce oil there, 
there was “no evidence linking plaintiffs to production of crude oil by 
the parent company.” Def.’s Resp. to Remand at 12. Finally, Labor con- 
tends that while [ ], Marathon Ashland did not serve these currently cer- 
tified producers of import-impacted oil. Jd. at 15-16. 

Labor relies on the legislative history of the Omnibus Trade and Com- 
petitiveness Act of 1988 to support its assertion that gaugers provide 
services falling outside of the provisions of the Act.? Labor argues that 
the 1988 amendments “limited the ‘workers eligible for benefits to 
those engaged in exploration and drilling for oil, and not more generally 
to any workers in related industries who may be adversely affected in 
some way by oil imports.’” Def.’s Mem. at 15 (citing to Former Employees 
of Parallel Petroleum Corp. v. U.S. Secretary of Labor, 14 CIT 114, 120, 
731 F Supp. 524, 528 (1990) (citations omitted)). While the court con- 
cedes that Congress did not intend for TAA benefits to compensate all 
displaced employees, this court noted in Former Employees of Parallel 
Petroleum Corp., that “[l]imiting benefits to a narrow class of workers 
engaged only in drilling and exploration would contravene the express 
language of the statute. * * *” Former Employees of Parallel Petroleum 
Corp., 731 F. Supp. at 527. 

In Parallel, this court stated: 


Both § 2272(b)(2)(A) and (B) refer to the “production” of oil and gas 
as a function that qualifies a firm as “producing an article” within 
the meaning of § 2272(a)(3). This being so, Congress could hardly 
have intended to limit the availability of benefits under the amend- 
ment to firms engaged only in exploration or drilling, when the stat- 
ute expressly references “production” as a defining term for 
invoking the benefits of the trade adjustment assistance legislation. 


Former Employees of Parallel Petroleum Corp., 731 F. Supp. at 527. Giv- 
en this expansive treatment and the express language of the statute in- 
dicating that firms “otherwise produc[ing] oil or natural gas” may be 
eligible for TAA benefits, the court questions Labor’s conclusion that 


9The 1988 Omnibus Trade and Competitiveness Act amendments to the Trade Act of 1974 state in pertinent part: 
(b) For purposes of subsection (a)(3) of this section— 
(2)(A) Any firm, or appropriate subdivision of a firm, that engages in exploration or drilling for oil or natural 
gas shall be considered to be a firm producing oil or natural gas. 
(B) Any firm, or appropriate subdivision of a firm, that engages in exploration or drilling for oil or natural 
gas, or otherwise produces oil or natural gas, shall be considered to be producing articles directly competitive 
with imports of oil and with imports of natural gas. 
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the statute was amended to cover only service workers exclusively en- 
gaged in exploration or drilling for crude.° 

Moreover, while the court does not question Labor’s factual findings 
indicated above, its findings are not determinative of the issues at hand. 
First, the fact that Marathon Oil only purchased crude oil from the IIli- 
nois Basin does not preclude Labor from making an adequate investiga- 
tion into whether at least 25% of the gaugers’ activity was expended in 
service to production of an article by Marathon Oil, including produc- 
tion occurring outside of the Illinois Basin area. Second, regardless of 
the fact that Marathon Ashland did not serve Marathon Oil’s currently 
certified facilities, Marathon Ashland still may have served its parent 
company’s other production facilities whose workers independently 
meet the statutory criteria. Investigation into this issue is critical to de- 
termining whether Plaintiffs may be eligible for TAA certification, even 
if they are determined to be service workers. Without supporting facts 
and reasoned analysis in the Secretary’s determination concerning the 
work of the employees here, the court cannot affirm the Secretary’s 
finding that Marathon Ashland was only a “service” company and was 
not linked to production by its parent company, Marathon Oil. 

Therefore, this case must be remanded to Labor for further examina- 
tion into whether the petitioning employees “produce” an “article” 
within the meaning of the Act, and whether a causal nexus exists be- 
tween service provided by Marathon Ashland Pipe Line, LLC and pro- 
duction of an import-impacted article by Marathon Oil. 


B. The Secretary Failed to Adequately Investigate Whether Imports 
Contributed Importantly to Plaintiffs’ Separation. 


Labor additionally argues that there was no need to investigate 
whether imports contributed importantly to the petitioners’ separa- 
tion, because Marathon Oil only purchased and did not produce oil at 
the sites that Marathon Ashland served and there was an insufficient 
relationship between the two companies. Labor maintains that the need 
for further investigation of the company’s imports is unnecessary be- 
cause information in the record reveals that the petitioning employees’ 
separation was in fact due to [ ]. See A.R. at 16. Labor points out that 
Leland corroborated this finding by indicating that [ ] and [ .] See id. at 
19. 

While Plaintiffs acknowledge this [ ], they believe that [“.”] Pls.’ First 
Am. Reply to Def.’s Notice of Negative Determination on Remand (“Pls.’ 
Reply to Remand”) at 8; A.R. at 1. Plaintiffs argue that Labor’s further 
investigation was inadequate because it considered only whether Mara- 


10 | abor relies on Former Employees of Permian Corp. v. United States, 13 CIT 673, 718 F Supp. 1549 (1989), for its 
position. In Permian, this court denied assistance to employees of a firm which transported and marketed crude oil 
purchased from unaffiliated companies. See Former Employees of Permian Corp., 718 F. Supp. at 1550. Here, the parent 
corporation of Marathon Ashland did, in fact, engage in production and some of its employees were certified for TAA on 
that basis. 
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thon Ashland transported product for Marathon Oil between 
1997-1999. Plaintiffs challenge Labor’s methodology, stating that: 


{i]f the Department of Labor had inquired with Marathon Ashland 
about the overall operations of Marathon Ashland’s parent compa- 
nies within the economic climate of the oil industry and its effect on 
the demand for Marathon Ashland’s services, these facts would 
demonstrate that Plaintiffs were terminated from their jobs as 
gaugers because of the economic affects [sic] of imported oil by Mar- 
athon Oil. 


Pls.’ Reply to Remand at 8-9. 

The court finds Plaintiffs’ argument persuasive, and notes that while 
“this court will defer to [Labor’s] choice of reasonable methodologies, 
Labor must base its determination upon sufficient evidence for a rea- 
sonable mind to concur in the result.” Bennett, 18 CIT at 1068. Here, on 
the facts at odds in the record, Labor could not have conclusively deter- 
mined that imports did not contribute to the petitioning workers’ sepa- 
ration. Plaintiffs do not dispute evidence showing that company assets 
were sold to [ ]; however, Plaintiffs submit that these assets were sold 
because [“ .”] A.R. at 1. In its negative determination, Labor ignored the 
issue of whether Marathon Oil’s decisions to purchase crude oil im- 
ported from Mexico and Canada resulted in the sale of company assets. 
Such information is crucial in ascertaining the impact of imports on the 
loss of Plaintiffs’ jobs. 

An adequate investigation by Labor would have addressed Plaintiffs’ 
claim that imports from Mexico and Canada prompted the sale of Mara- 
thon Oil’s assets, and as a result, caused the loss of the petitioning em- 
ployees’ jobs. See Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins. 
Co., 463 U.S. 29, 43 (1983) (stating that an administrative determina- 
tion is arbitrary and capricious if the agency has “entirely failed to con- 
sider an important aspect of the problem”). In order to fulfill its duty to 
conduct an investigation with the utmost regard for the petitioning 
workers, Labor should conduct a thorough investigation to fully assess 
both Leland’s information and Plaintiffs’ claims. The failure to do so 
would render the Secretary’s investigation cursory at best. 


V. CONCLUSION 


Because the court finds that the Secretary inadequately investigated 
the petitioning employees’ jobs as gaugers, it cannot agree with the De- 
fendant that “there [is] no reason to investigate the parent company re- 
garding other issues which might relate to the statute’s third criterion.” 
Def.’s Resp. to Remand at 12. Therefore, this case must be remanded for 
further investigation into Marathon Oil’s imports and the reasons be- 
hind the sale of the company’s assets. 
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OPINION 


RESTANI, Judge: This matter is before the court on Plaintiffs motion 
for judgment on the agency record pursuant to USCIT Rule 56.2. Plain- 
tiff Prodotti Alimentari Meridionali, S.r.1. (“Prodotti”), a respondent in 
the antidumping review, challenges certain affirmative determinations 
made by the Department of Commerce (“Department” or “Commerce” 
upon a sunset review. See Certain Pasta from Italy: Final Results of An- 
tidumping Administrative Review, 65 Fed. Reg. 77,852 (Dep’t Comm. 
2000) (“Final Results”). Prodotti primarily challenges Commerce’s 
constructed value methodology arguing that the level of trade adjust- 
ment and cost of production analyses were flawed. In addition, Prodotti 
challenges Commerce’s decision to conduct verification. Prodotti also 
claims that Commerce did not timely release its calculations and that 
the calculations released were incomplete. 


JURISDICTION & STANDARD OF REVIEW 


The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994). The 
court will uphold Commerce’s determinations in antidumping inves- 
tigations unless they are “unsupported by substantial evidence on the 
record, or otherwise not in accordance with law.” 19 US.C. 
§ 1516a(b)(1)(B)(i). 


BACKGROUND 


On May 12, 1995, three U.S. pasta producers (“petitioners”)! filed a 
petition with Commerce alleging that imports of certain pasta from Ita- 
ly were being, or were likely to be, sold in the United States at less than 
fair value (LTFV). See Initiation of Antidumping Duty Investigations: 
Certain Pasta From Italy and Turkey, 60 Fed. Reg. 30268-01 (Dep’t 
Comm. 1995). Commerce investigated and, on June 3, 1996, issued a fi- 
nal affirmative determination. See Notice of Final Determination of 
Sales at Less Than Fair Value: Certain Pasta From Italy, 61 Fed. Reg. 


1 The petitioners were Borden, Inc., Hershey Foods Corp., and Gooch Foods, Inc 
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30326-01 (Dep’t Comm. 1996). On July 24, 1996, Commerce published 
the corresponding antidumping duty order. See Notice of Antidumping 
Duty Order and Amended Final Determination of Sales at Less Than 
Fair Value: Certain Pasta From Italy, 61 Fed. Reg. 38547 (Dep’t Comm. 
1996). 

On July 15, 1999, Commerce published notice of the “Opportunity to 
Request an Administrative Review” of the initial antidumping order. 
See Antidumping or Countervailing Duty Orders, Finding, or Sus- 
pended Investigation, 64 Fed. Reg. 38181 (Dep’t Comm. 1999). In accor- 
dance with 19 C.FR. § 351.213(b)(2), several producers and/or exporters 
of pasta from Italy requested an administrative review of their sales, in- 
cluding Prodotti. On August 30, 1999, Commerce initiated the sunset 
review at issue here. See Initiation of Antidumping and Countervailing 
Duty Administrative Reviews and Requests for Revocation in Part, 64 
Fed. Reg. 47167 (Dep’t Comm. 1999). The period of review (“POR”) was 
July 1, 1998, through June 30, 1999, and the imports covered by the re- 
view include non-egg dry pasta in packages of five pounds or less. See id. 

Commerce issued questionnaires to all subject importers on August 
30, 1999.2 Prodotti submitted responses to all sections except Section D, 
the section regarding its Cost of Production (“COP”), by October 29, 
1999. See Notice of Preliminary Results and Partial Recission of Anti- 
dumping Duty Administrative Review and Intent To Revoke Antidump- 
ing Duty Order in Part:Certain Pasta From Italy, 65 Fed. Reg. 48467, 
48468 (Dep’t Comm. 2000). On November 12, 1999, petitioners alleged 
that Prodotti made sales below the COP during the POR. Pursuant to 19 
U.S.C. § 1677b(b)(2)(A)(Gi), Commerce initiated its below-COP inves- 
tigation. Prodotti did not submit its initial Section D response until Jan- 
uary 3, 2000. Preliminary Results, 64 Fed. Reg at 48468. Prodotti’s final 
response to the COP section of the questionnaire was not submitted un- 
til April of 2000.3 

On or about December 8, 1999, Petitioners requested that Commerce 
conduct verification of any exporter which had not been subject to verifi- 
cation in the previous two reviews.‘ On or about January 5, 2000, Com- 
merce notified Prodotti that it intended to conduct verification. Prodotti 
objected on January 6, 2000. Jd. Commerce subsequently issued a mem- 
orandum listing the respondents, including Prodotti, selected for sales 
verification. On May 3, 2000, Commerce issued verification procedures 
for Prodotti. Verification of Prodotti’s sales data was conducted from 
May 15, 2000 to May 19, 2000. 


2 Section A of the questionnaire sought general information relating to a party’s corporate structure, and sales of the 
subject merchandise. Section B and C of the questionnaire required comparison listings of home market and U.S. mar- 
ket sales. Section D related specifically to COP and constructed value of the subject merchandise 

3 Between January 21 and April 18, 2000, there were several communications between Commerce and Prodotti dis- 
cussing the questions in Section D and Prodotti’s responses. On January 21, 2000, Commerce requested clarification of 
Prodotti’s section D response. On February 3, 2000, Prodotti requested clarification of section D. On February 9, 2000, 
the parties held a teleconference to discuss revision of Prodotti’s Section D response. On February 24, 2000, Prodotti 
submitted its supplemental response to Section D. On April 3, 2000, Commerce requested clarification of the response. 
On April 18, 2000, Prodotti submitted its second supplemental response to Section D. 

4 Prodotti objected to petitioner’s request arguing that the request was untimely and did not set forth the identities 
of parties for whom such verification was requested. 
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On July 31, 2000, Commerce notified Prodotti of its affirmative find- 
ing in the Preliminary Results and transmitted a copy of the prelimi- 
nary analysis memorandum to Prodotti, including Commerce’s 
calculation methodology and a copy of the computer program used to 
calculate the antidumping margin. On August 8, 2000, Commerce pub- 
lished its preliminary affirmative antidumping duty determination. See 
Preliminary Results, 65 Fed. Reg. at 48468. On August 9, 2000, Prodotti 
requested Commerce’s analysis methodology and calculations as well as 
computer printouts. Commerce responded by letter stating that it al- 
ready provided the sufficient data but, as a “courtesy,” provided addi- 
tional printouts. 

On December 13, 2000, Commerce published its Final Results. On ap- 
peal, Prodotti challenges numerous aspects of the Final Results. 


DISCUSSION 
A. Burden of Proof 


The majority of Prodotti’s claims challenge the methodology underly- 
ing specific determinations without alleging that any flaws adversely af- 
fected Plaintiff. In the context of a challenge to an affirmative 
antidumping determination, it usually is apparent when plaintiffs 
would be adversely affected by agency error, but in some cases the pur- 
pose of the challenge is unclear and the plaintiff/respondent must pres- 
ent a viable claim that the alleged errors in the agency’s methodology 
likely resulted in a higher antidumping margin. 

In other contexts, in unfair trade and customs matters, plaintiffs have 
been required to make a prima facie showing that they were likely preju- 
diced by agency error. See, e.g., Belton Indus., Inc. v. United States, 
6 F3d 756, 761 (Fed. Cir. 1993) (requiring showing of prejudice from 
Commerce’s non-compliance with countervailing duty notice provi- 
sion); Cummins Engine Co., 83 FSupp.2d 1366, 1378 (Ct. Int’] Trade 
1999) (no showing of prejudice due to procedural error as to NAFTA ori- 
gin verification). While plaintiffs in antidumping duty cases cannot be 
required to reconstruct all of the agency’s calculations, where prejudice 
is an issue, a plaintiff, at minimum, must explain how it likely would 
benefit from a particular claimed revision. To allow otherwise would 
cause undue delay in the enforcement of agency determinations by en- 
couraging plaintiffs to assert broad claims challenging any and all deter- 
minations, regardless of whether the alleged error actually affected the 
margin at issue. 


B. Currency Conversion 


Prodotti first argues that the Final Results are flawed because Com- 
merce conducted unnecessary currency conversions in constructing the 
US. price of Prodotti’s product. To calculate the dumping margin, Com- 
merce calculates the difference between the Normal Value (“NV”) of the 
product and its export price (“EP”) or constructed export price. 19 
U.S.C. § 1675(a)(i). To make a fair comparison, 19 U.S.C. §1677b—1 re- 
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quires that the prices and costs of products under review be converted to 
US. dollars.® 

Prodotti records all transactions in lira. In its Preliminary Deter- 
mination, Commerce presumed that, because all of the transactions 
were recorded in lira, Prodotti had transacted all sales in lira. Com- 
merce, therefore, converted all sales to dollars pursuant to §1677b-1. 
Commerce was later notified by Prodotti that a small number of sales 
were originally transacted in dollars but converted to and recorded in 
lira by Prodotti for internal accounting purposes. Once Commerce iden- 
tified those limited sales originally made in dollars, Commerce reversed 
its conversions back to lira—that is, back to Prodotti’s original figures. 
Commerce then converted the lira to dollars using the same exchange 
rate originally applied by Prodotti. See Issues and Decision Memoran- 
dum at Comment 4. Prodotti argues that this multiple conversion was 
unnecessary.® 

The court concludes that Commerce’s unique methodology merely 
corrected an unintentional excess conversion that would not have oc- 
curred but for Prodotti’s confusing submission. Moreover, Prodotti has 
not shown how it was prejudiced by the correction. Because the parties 
agree that Commerce reconverted sales data using the same exchange 
rate as Prodotti, the court fails to see how the resulting margin was ad- 
versely affected. In fact, Prodotti does not even assert that it was incor- 
rect. The court finds no meaningful error in Commerce’s currency 
conversion. 


C. Level of Trade Analysis 
Section 773(a)(1)(B) of the Tariff Act requires that Commerce estab- 


lish NV based on home market sales at the same level of trade (“LOT”) 
as the constructed export price or export price. See 19 US.C. 
1677b(a)(1)(B)(i);_ see also Statement of Administrative Action 
§ B.2.c.(4), accompanying H.R.Rep. No. 103-826(D, at 892, reprinted in 
1994 U.S.C.C.A.N. 4040, 4215 (“SAA”). 19 C.ER. § 351.412(c)(2) states 
that Commerce “will determine that sales are made at different levels of 
trade if they are made at different marketing stages (or their equiva- 
lent).” When sales in the U.S. and respondent’s home market cannot be 
compared at the same LOT, an adjustment to NV may be appropriate. 
SAA § B.2.c.(4) 13. The statute provides for a LOT adjustment if the dif- 
ference in level of trade involves the performance of different selling ac- 
tivities. 19 U.S.C. § 1677b(a)(7)(A). 

Prodotti reported ten customer categories in its home market as the 
basis for identifying sales at different levels in the chain of distribution. 
Rather than adopt Prodotti’s grouping, Commerce developed a method- 
ology to analyze the various selling functions of a particular seller by 
“assigning a ranking factor (i.e. high, medium, low) to a selling function 


5 Commerce Regulation 19 C.F. R. §351.415 tracks this statute and has the same requirements. 

6 The computer program used by Commerce confirms that the agency converted those sales originally transacted in 
dollars three times: (1) from lira (as recorded in Prodotti’s records) to U.S. dollars; (2) from U.S. dollars back to lira 
(returning to Prodotti’s original figures); (3) from lira to U.S. dollars (using the exchange rate provided by Prodotti, 
presumably what it had originally used to record the dollar sales as lira sales) 
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(i.e. freight and delivery, or warehousing) solely based upon the number 
of observations for which a direct expense associated with the selling 
function actually occurred.” See Issues and Decision Memo, Comment 
5A. The resulting value was used to categorize different levels of trade.” 
Commerce’s LOT methodology was based on the premise that different 
LOTs are characterized by purchasers and sellers at different places in 
the channel of distribution and performing qualitatively or quantita- 
tively different functions. See Issues and Decision Memo, Comment 5A. 

Prodotti argues that this analysis is distortive because it ignores qual- 
itative differences in the various selling functions. According to Prodot- 
ti, different selling functions were erroneously presumed to have equal 
value regardless of actual expense or value (i.e. a service that provides 
minimal value is given the same weight as a service that provides sub- 
stantial value).® This presumption becomes problematic when the seller 
is categorized solely based on the number of observations. For example, 
if two sellers employ the same channel of distribution (e.g. broker at a 
substantial cost) but one employs a second (e.g. local freight transporta- 
tion at a minimal cost), the seller utilizing the single function is assigned 
a significantly lower overall value even though the second seller’s ex- 
penses were only slightly more than the first. At oral argument, Com- 
merce conceded that this quantitative analysis could result in 
significantly different values for almost identical sellers, but explained 
that this particular analysis did not determine the final LOT, rather a 
more general qualitative approach was used. 

While the court questions the usefulness of this quantitative analysis 
for any purpose, Prodotti has not explained how the analysis adversely 
affected the margin other than to state that the analysis was “dis- 
torted.” In the absence of any alleged prejudice, the court declines to re- 
mand on this issue. 


D. Cost of Production 
1. Period of Review 


To calculate the dumping margin, Commerce compares NV, the price 
of Prodotti’s product in its home market, Italy, to EP the price of Prodot- 
ti’s product in the U.S.9 See 19 U.S.C. § 1677b (a). In determining NV, 
Commerce may disregard home market sales (“HM”) below the cost of 


7 Based upon its analysis of the selling functions associated with Prodotti’s customer categories, Commerce devel- 
oped the following groupings: 

Group 1- (1) distributors 
(4) hypermarkets 

Group 2- (2) stores 
(3) wholesalers 
(5) restaurants 
(7) peddlers 
(9) private clubs/others 

Group 3- [J other pasta manufacturers 


8 Prodotti points to Commerce’s analysis of “Freight and Delivery” function where Commerce gave more weight to a 
function that cost [ | lira than to a function that cost over [ ] lira. 

919US.C. § 1677a(a) provides that the EP is the “price at which the subject merchandise is first sold (or agreed to be 
sold) before the date of importation by the producer or exporter outside of the U.S. to an unaffiliated purchaser * * *” 
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production (“COP”),!° if (1) these sales have been made over an ex- 
tended period of time in substantial quantities; and (2) not at prices 
which would permit recovery of all costs withing a reasonable period of 
time. See 19 U.S.C. §§ 1677b (b) (1) (A) and (B). With respect to the first 
prong, the statute states that an “extended period” of time means “a pe- 
riod that is normally 1 year, but not less than 6 months.” 19 U.S.C. 
§ 1677b (b) (2) (B) (emphasis added); see also SAA § B.3. Prodotti argues 
that Commerce’s methodology is flawed because: (1) Commerce errone- 
ously employed a seventeen month POR; (2) Commerce failed to make 
appropriate allowances for price fluctuations of wheat semolina; and 
(3) Commerce failed to match the POR for HM total sales and the POR 
for sales below COP. 

Prodotti primarily argues that 19 U.S.C. §1677b(b)(2)(B) does not 
provide for a POR in excess of one year and, therefore, Commerce’s sev- 
enteen month POR was not in accordance with law.!! 19 CFR § 351.406 
(b) states that “the extended period of time * * * normally will coincide 
with the period in which the sales under consideration of the determina- 
tion of normal value were made.” In addition to sales made during the 
POR, it is common and accepted practice for Commerce to consider sales 
within 90 days before and 60 days after the POR for comparison. See 
AIMCOR v. U.S., 86 FSupp.2d 1248, 1255 n 4 (Ct. Int’] Trade 1999) 
(quoting Certain Circular Welded Carbon Steel Pipes and Tubes From 
Thailand; Final Results of Antidumping Duty Administrative Review, 
61 1,328, 1,332 (1996) (“The Department has implemented the contem- 
poraneous 90/60 window in order to fulfill the statutory requirements in 
section 773(a)(1) of the Tariff Act that [fair market value] be based on 
the price of contemporaneous sales of such or similar merchandise.”)). 
Here, Commerce first defined the POR as one year and then included 
sales within this “90/60 day window of contemporaneity.” The resulting 
analysis of seventeen months of sales is neither prohibited by statute 
nor inconsistent with Commerce’s normal practice. 

Prodotti next argues that Commerce failed to make allowances for de- 
clines in wheat semolina prices. Commerce generally calculates a single 
weighted-average cost for the entire POR for respondents in non-high 
inflationary economies, unless this methodology results in inappropri- 
ate comparisons—i.e. when there is a single-primary input product and 
that input experiences a significant and consistent decline or rise in its 
cost throughout the reporting period. See Thai Pineapple v. United 


10 19 US.C. § 1677b (b) (3) reads: 
the cost of production shall be an amount equal to the sum of— 

(A) the cost of materials and of fabrication or other processing of any kind employed in producing the foreign 
like product, during a period which would ordinarily permit the production of that foreign like product in the 
ordinary course of business; 

(B) an amount for selling, general, and administrative expenses based on actual data pertaining to produc- 
tion and sales of the foreign like product by the exporter in question; and 

(C) the cost of all containers and coverings of whatever nature, and all other expenses incidental to placing 
the foreign like product in condition packed ready for shipment. 

ll Following oral argument, Prodotti filed a motion for factual correction on the ground that the court mistakenly 
assumed that a seventeen month POR was “normal.” The court specifically addressed Prodotti’s concerns at oral argu- 
ment expressly noting that the seventeen month period included the window of contemporaneity. Prodotti’s motion 
was not to make a factual correction but merely was an attempt to reargue the legitimacy of the POR and therefore is 
stricken. 
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States, 273 F.3d 1077, 1084 (Fed. Cir. 2001). Prodotti argues that Com- 
merce did not properly adjust the annual weight-averaged direct mate- 
rial costs to adjust for the decline in wheat semolina prices. 

Both parties agree that wheat semolina is a substantial portion of the 
total cost of manufacture (“TOTCOM7”). In fact, Commerce considered 
wheat semolina a single-primary input product. Commerce determined 
that there was a consistent decline in wheat semolina prices for only six 
months and that the market prices decreased by only twelve percent or 
less. Issues and Decision Memo at Comment 8. Prodotti argues that 
prices declined somewhat more drastically.!* Not surprisingly, both par- 
ties argue that the other’s analysis is crafted to calculate the maximum 
or minimum decline. There is no bright line standard for determining a 
significant decline. A review of the data provided, however, suggests 
that the price of wheat semolina was not subject to a substantial decline 
but was, at best, subject to price fluctuations—decline and recovery. 
Prodotti’s claim was largely based on the premise that wheat semolina 
prices are seasonal,!* which in itself suggests price fluctuation rather 
than substantial decline. The court finds that Prodotti failed to show 
that the price drastically declined so as to require Commerce to deviate 
from its normal methodology. 

Prodotti last argues that the POR for COP does not match the POR 
for determining volume.!* Prodotti argues that Commerce reviewed 
data within the window of contemporaneity for COP purposes but not 
for volume and, therefore, Commerce did not properly correlate the 
data. Commerce is not required to match the period for assessing the to- 
tal volume of sales in the HM to the period of assessing COP. See Thai 
Pineapple, 273 F.3d at 1084 (“We do not read the statutory language as 
specifying the period to be used when determining costs * * * the statute 
does not dictate the methodology for calculating costs of production 
* * *or for matching those costs against sales.”). 


2. Rounding and Other “Noise” 


Prodotti argues that Commerce improperly excluded certain sales as 
below-COP due to impermissible rounding and truncating. Prodotti 
points to at least 1000 sales that were found to be below cost by less than 
2/10 of a cent, and more than 300 that were below 4/100 of a cent. Pro- 
dotti argues that these barely below-COP sales should not have been re- 
jected as below cost because the underselling was so inconsequential 
that it should be considered de minimis. 

Commerce maintains that 19 U.S.C. § 1677b(b)(1) establishes a 
bright-line test to determine whether sales are below cost. The statute 
does not contain a de minimis provision that prohibits Commerce from 


12 Prodotti claims that the price of wheat semolina fluctuated as much as [ | 


13 prodotti contends that Commerce's extended POR resulted in a double-counting of certain “in season” months 
(May through August), during which agricultural seasonal products like wheat semolina are sold at lower prices. The 
record does not reveal any evidence as to wheat growing cycles and the court declined Prodotti’s invitation to take judi- 
cial notice of agricultural cycles in the Northern Hemisphere. 

14 The extended POR for “Sales Below Cost of Production” began May 1, 1998 and ended September 30, 1999 (July 
1, 1998 to June 30, 1999 excluding the 60/90 day window of contemporaneity). See Issues and Decision Memorandum at 
16. 





U.S. COURT OF INTERNATIONAL TRADE 115 


disregarding sales that are only slightly below cost. The statute 
does, however, contain a moderating provision. Under 19 U.S.C. 
§ 1677b(b)(1)(B), Commerce may disregard below-COP sales only if 
they “were not at prices which permit recovery of all costs within a rea- 
sonable period of time.” Despite that provision, Prodotti did not argue 
or submit data showing that the barely below-COP sales were offset by 
sufficiently above cost sales so that costs are recovered over time. Ab- 
sent such a showing, the court can find no alternative statutory or regu- 
latory basis to require inclusion of the contested sales. 

Prodotti also argues that Commerce extended certain two-digit data 
into four-digit data, and later truncated the data thereby distorting the 
data. Commerce rejects Prodotti’s claim that it truncated data as fac- 
tually wrong. Commerce is bound by neither statute nor regulation in 
its methodology regarding rounding, i.e. whether it rounds data to two, 
three or four decimals. Further, Prodotti has not adequately explained 
how it was prejudiced by any truncation. Prodotti’s sole explanation is 
that the resulting “noise” distorted the analysis. The court declines to 
remand on this issue. 


E. Verification 
1. Commerce’s Decision to Conduct Verification 


Prodotti next argues that verification was inappropriate because 
Commerce did not show “good cause” sufficient to initiate verification. 
19 U.S.C. §1677m(i)(3) provides Commerce with the authority to verify 
information submitted by respondents in a sunset review. §1677m(i)(3) 
requires Commerce to conduct verification if timely requested by an in- 


terested party and if good cause for verification is shown. Timken Co. v. 
United States, 18 CIT 486, 495-96. (1994) (citing Torrington Co. v. 
United States, 17 CIT 951, 955, 832 FSupp. 393, 397 (1993)).1° The stat- 
ute describes when Commerce must conduct verification. The court 
does not read §1677m(i)(3) to contain a limitation on Commerce’s dis- 
cretion to voluntarily and in good faith verify data. Commerce is gener- 
ally given wide latitude in verification procedures. See Shakeproof 
Assembly Components Division of Illinois Tool Works, Inc. v. United 
States, 102 F Supp. 2d 486, 495 (Ct. Int’] Trade 2000) (“[Commerce] en- 
joys broad discretion in allocating investigative and enforcement re- 
sources.”). The court finds no statutory or regulatory basis to restrict 
Commerce’s ability to verify its own data.!® Even if a statutory or regu- 
latory restriction existed, Commerce has demonstrated good cause here. 


15 19 US.C. §1677m(i) reads in relevant part: 


The administering authority shall verify all information relied upon in making— 
- * . - * 


(3) a final determination in a review under section 1675(a) of this title, if— 
(A) verification is timely requested by an interested party as defined in section 1677(9)(C), (D), (E), (F), 
or (G) of this title, and 
(B) no verification was made under this subparagraph during the 2 immediately preceding reviews and 
determinations under section 1675(a) of this title of the same order, finding, or notice, except that this 
clause shall not apply if good cause for verification is shown. 
1619 CFR. § 351.307(b)(4) provides that verification may be refused, but facts available will be used in such 
instances. 
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In its Issues and Decision Memo, Commerce discusses at length why 
changes in Prodotti’s organizational structure and revisions to its ques- 
tionnaire responses prompted verification. See Issues and Decision 
Memo at Comment 8. Prodotti argues that there were no organizational 
changes. The record, however, reveals that Prodotti was operating a 
new pasta factory owned by another company under review. Prodotti 
also argues that it did not submit numerous supplemental or revised 
questionnaires. Prodotti does not dispute, however, that there were 
some supplemental responses and numerous discussions between Com- 
merce and Prodotti regarding clarification of the questionnaires and 
Prodotti’s proposed revised responses. Both parties agree that, at mini- 
mum, there was considerable confusion surrounding Prodotti’s submis- 
sions. It therefore was reasonable for Commerce to attempt verify the 
various responses. Because verification was not only reasonable but 
likely necessary for consideration of the data, the court finds that Com- 
merce had good cause to conduct verification. 

Consistent with 19 U.S.C. §1677m(i), Petitioners requested verifica- 
tion of “any exporter that has not been subject to verification in the two 
immediately preceding reviews.” Verification Request at 1-2. Prodotti 
claims that, because the request did not specifically identify Prodotti, it 
was overly broad and, therefore, defective. The court rejects Prodotti’s 
technical argument. First, there is no statutory requirement that peti- 
tioner identify individual respondents by name. Second, there were only 
seven respondents in this review, therefore, Prodotti was reasonably ap- 
prised that it was subject to verification. 


2. Program Manager 


Prodotti argues that Commerce improperly allowed the program 
manager to participate in the verification process. Because verification 
is an investigative tool, Commerce is given wide latitude in verification 
procedures. See Micron Tech, Inc., v. United States, 117 F 3d 1386, 1396 
(Fed.Cir. 1997). There is a presumption that Commerce will act in good 
faith. See N.E.C. Corp. v. United States, 958 ESupp. 624, 631-32 (Ct. 
Int’] Trade 1997). Commerce maintains that it has the discretion to al- 
low the program manager to participate and that it is customary for the 
program manager to be involved in verification. Prodotti argues that 
the program manager is the de facto decision maker and the manager’s 
involvement “raises questions as to the validity of the determination.” 
Prodotti does not explain further but, instead, suggests that it was 
singled out for participation by the program manager.!” Even if true, 
the complications surrounding Prodotti’s questionnaire responses 
would reasonably explain the need for additional oversight. Regardless, 
Prodotti cites no provision precluding participation of a project manag- 
er in verification. The court finds no error in this regard. 


17 prodotti cites the Third Party Verification Reports, which states that in all other verifications in Italy, the manag- 
er did not participate. Id. 
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H. Interest Rate 


Prodotti argues that Commerce should have used Italian interest 
rates in determining its interest expenses for “circumstances of sale” 
adjustments. In calculating NV, Commerce must take into consideration 
any differences in the circumstances of sale between the home market 
and the U.S. market. 19 U.S.C. §1677b (a)(6)(C). Circumstances of sale 
adjustments include credit expenses. NT'N Bearing Corp. of America v. 
United States, 104 F. Supp. 2d 110, 122 (Ct. Int’] Trade 2000). These im- 
puted credit expenses are to be calculated with the short-term interest 
rate tied to the currency of sale. Import Administration Policy Bulletin 
98.2 at 4. Commerce submits that it used the Italian interest rate for 
those sales transacted in lira, and the US. interest rate for those sales 
transacted in dollars. Prodotti argues that, because all of entries were in 
lira, the Italian interest rate should be applied to all sales, even those 
made in dollars. The court finds that Commerce properly applied the 
US. interest rate to dollar sales and the Italian interest rate to sales in 
lira. There was no error. 


I. Disclosure untimely/incomplete 


Prodotti asserts that Commerce did not disclose the calculations of 
the dumping margins in a timely manner. 19 C.F R. § 351.224(b) re- 
quires that Commerce disclose the calculations performed in connection 
with a preliminary report within five days of the announcement. Pro- 
dotti concedes that Commerce provided the computer program used to 
calculate the margins within five days and that Commerce later pro- 
vided additional print-outs of some calculations at Prodotti’s request. 
Prodotti argues that the initial disclosure of the computer program 
alone was insufficient to satisfy § 351.224(b) and that Commerce’s later 
release of various print-outs were incomplete and untimely. Prodotti 
claims that this non-disclosure affects its ability to comment effectively 
on the issue. 

Disclosure of a diskette with the margin program is sufficient to satis- 
fy § 351.224(b). See Sugiyama Chain Co. v. United States, 852 F. Supp. 
1103, 1115 (Ct. Int’! Trade 1994) (“complete computer printouts of 
Commerce’s calculations not required”); see also Torrington Co. v. 
United States, 786 F. Supp. 1027, 1030 (Ct. Int’! Trade 1992). Commerce 
submitted the diskette to Prodotti within five days and, therefore, sub- 
mitted the information in a timely manner. Commerce need not provide 
full print-outs of all calculations. Voluntary disclosures were, at worst, 
supplements to original disclosure. Regardless, Prodotti was provided 
sufficient information to respond. Moreover, Prodotti has not demon- 
strated how it was actually prejudiced by any delinquent disclosure. 


J. Pasta Shape Analysis 


Asa final matter, Prodotti claims that Commerce’s analysis of various 
pasta products was erroneous. Prodotti argues that Commerce improp- 
erly separated similar pasta products. After review of Prodotti’s claim, 
Commerce voluntarily requests that this specific issue be remanded for 
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further analysis. Prodotti requests that the court remand the issue with 
a special instruction to group particular pasta shapes. The court will not 
presume, however, that an agency will incorrectly analyze an issue on 
remand. 


“[A]dministrators ‘are assumed to be men of conscious and intellec- 
tual discipline, capable of judging a particular controversy fairly on 
the basis of its own circumstances.’” [Withrow v. Larkin, 421 US. at 
35, 55 (1975)] (quoting [United States v. Morgan, 313 US. 409, 421 
(1941)]). Were we routinely to accept challenges to the administra- 
tive decision-making process based on claims of prejudgment, we 
would undermine the presumption that administrators fulfill their 
obligations with the highest level of integrity and honesty. 


NEC Corp. v. U.S., 151 F3d 1361, 1373 (Fed. Cir. 1998). Moreover, 
Commerce’s assent to reinand without argument implies that it intends 
to consider the matter in good faith. Prodotti will have sufficient oppor- 
tunity to challenge the remand results if unhappy with the outcome. 


CONCLUSION 


For the reasons discussed, the court remands this matter on the sole 
issue of pasta shape analysis. While some of Prodotti’s challenges to 
Commerce’s methodologies inay havc theoretical merit, the court finds 
that Prodotti has failed to show how it was prejudiced. Other challengcs 
are simply unsubstantiated. Commerce shall issue its Reinand Deter- 
mination on or before August 16, 2002. Objections may be made within 
30 days thereafter. Parties may submit comments on those objections 
within 10 days after objcctions are due. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 02-69) 
HOLFORD (USA) LTD., INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court Nos. 95-09-01259, 95-10-01321, 96-01-00010 


[Plaintiff's Motion for Summary Judgment Denied; Defendant’s Cross-Motion for 
Summary Judgment Granted.] 


(Decided July 18, 2002) 


Neville Peterson LLP George W. Thompson, (Margaret R. Polito), Maria E. Celis, for 
Plaintiffs. 

Robert D. McCallum, Jr., Assistant Attorney General, United States Department of Jus- 
tice; John J. Mahon, Acting Attorney in Charge, International Trade Field Office; (Amy 
M. Rubin), Civil Division, United States Department of Justice, Commercial Litigation 
Branch; Sheryl A. French, Attorney, Office of Assistant Chief Counsel, International 
Trade Litigation, United States Customs Service, of Counsel, for Defendant. 


OPINION 
I. INTRODUCTION 


BARZILAY, Judge: This matter is before the court on Plaintiff's and De- 
fendant’s cross motions for summary judgment, pursuant to Rule 56 of 
the Court of International Trade. The Defendant, the United States 
Customs Service (“Customs”), refused to classify as eligible for duty free 
treatment under the United States-Israel Free Trade Agreement 
(“IF TA”) Plaintiff's importation of certain women’s cotton jeans. See 
United States-Israel Free Trade Area Implementation Act of 1985, Pub- 


lic Law 99-47, 99 Stat. 82 (1985). Plaintiff filed protests to the classifica- 
tion, which Customs denied. Plaintiff now appeals the denied protests to 
this court. The court exercises jurisdiction under 28 U.S.C. § 1581(a).! 


II. BACKGROUND 


Plaintiff, Holford (U.S.A.), Ltd, Inc.(“Holford”), imported women’s 
cotton denim jeans from an affiliated company Holford Industrial Lim- 
ited in Israel (“Holford Israel”). The jeans were manufactured in Israel 
and China to take advantage of the United States-Israel Free Trade 
Agreement that grants duty free treatment to the jeans if 35% of the 
“appraised value of the product at the time it is entered into the United 
States” is from the “cost or value of the materials” produced in Israel 
“plus the direct costs of processing operations performed in * * * Israel.” 
United States-Israel Free Trade Area Implementation Act of 1985, 
§ 9(a)(3). Holford Israel bought fabric from another associated compa- 
ny, Yiu Fat Company, Ltd. of Kowloon, Hong Kong. Plaintiff's Statement 
of Material Facts as to Which No Genuine Issue Exists (“Pl.’s St. of Mate- 
rial Facts”) at 18. The fabric was sent from China to Israel where Hol- 
ford claims it was cut into components by Holford Israel at a cost of 
$0.70 per jean. Jd. at 1 10. Holford Israel then contracted out to an inde- 


1 (a) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to contest the 
denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930. 
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pendent company, Argaman Industries in Israel, the process of assem- 
bling the cuttings into jean panels at a cost range of $2.30-$2.60 per 
jean. Id. at 11 13-19. Holford claims the panels were then shipped back 
to China for final assembly, and finally returned to Israel for packing 
and inspecting, at a claimed cost of $.20 per jean. Jd. at 11 21-25. From 
Israel they were shipped to the Port of Newark, New Jersey.” The jeans 
were initially classified under the duty-free provision subheading 
6204.62.4010, HTSUS (1993).° 

Customs officials at the port issued two Customs Form 28 Requests 
for Information on December 9, 1993 and January 4, 1994. Defendant’s 
Statement of Additional Material Facts as to Which There Are No Genu- 
ine Issues to be Tried at 1 3. The requests specifically asked for support- 
ing documentation for Holford’s IFTA claim and a breakdown of costs 
incurred in China and Israel. Holford did not adequately respond to the 
request in the opinion of Customs, and Customs, therefore, denied IFTA 
treatment. Id. at 4. The goods were liquidated under the HTSUS sub- 
heading 6204.62.40 at 17.7% ad valorem. Plaintiff protested the classifi- 
cation. The protest was denied and Plaintiff filed an appeal with this 
court. 


III. STANDARD OF REVIEW 


Plaintiffhas moved for summary judgment under Rule 56 of the Rules 
of the Court of International Trade. Generally, summary judgment is 
appropriate when there are no genuine issues of material fact as to the 
case. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). In 
this case, Plaintiff contends the documentary evidence and affirmation 
demonstrate that the requirements for duty-free treatment under the 
IFTA have been met. See Mem. of Points and A’tthorities in Supp. of Pl.’s 
Mot. for Summ. J. (“PI.’s Brief”) at 8.4 Because Defendant has not come 
forward with any opposing evidence or a motion for trial, Plaintiff con- 
tends that summary judgment in its favor is warranted. 

Defendant claims denial of Plaintiff's Motion for Summary Judg- 
ment, and support for its Motion for Summary Judgment, is proper be- 
cause Holford has failed to submit sufficient evidence to support its 
motion. Def.’s Mem. in Supp. of its Cross-Mot. for Summ. J. and in Opp. 
to Pl.’s Mot. for Summ. J. (“Def.’s Br.”) at 7. In addition, the Defendant 
claims because this case involves a Customs classification decision based 
on a factual determination, it is accorded a presumption of correctness, 


2 This opinion covers three different entries. 

Entry No. Date of Entry Case No 

204—-0333394-9 Nov. 5, 1993 95-09-01259 

204—-0333395-6 Nov. 3, 1993 95-10-01321 

204-0334196-7 Dec. 23, 1993 96-01-00010 

6204 Women’s or girls’ suits, ensembles, suit-type jackets, blazers, dresses, skirts, divided skirts, 

trousers, bib and brace overalls, breeches and shorts (other than swimwear) (con.): 
° * * * . 

6204.62.40 Sea ata eiay cod a : ; : ... 17.7% Free (IL) 


© * * * 
10 Blue Denim (348) 
4 Plaintiff and Defendant submitted three series of briefs, one for each of the case numbers. There are only minor 


differences in content between each of the briefs. All citations to briefs in this opinion are to those for Court No. 
95-10-01321, unless otherwise noted. 
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and Holford has not overcome this presumption. See 28 US.C. 
§ 2639(a)(1)(1988). 

Summary judgment is appropriate when “the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the af- 
fidavits, if any, show that there is no genuine issue as to any material fact 
and the moving party is entitled to judgment as a matter of law.” USCIT 
R. 56(c). Moreover, summary judgment is a favored procedural device 
“designed ‘to secure the just, speedy and inexpensive determination of 
every action.’” Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986) (quoting 
FED. R. Civ P. 1); Sweats Fashions, Inc. v. Pannill Knitting Co., 833 F.2d 
1560, 1562 (Fed. Cir. 1987). Whether a disputed fact is material is identi- 
fied by the substantive law and whether the finding of that fact “might 
affect the outcome of the suit.” Anderson v. Liberty Lobby, Inc., 477 U.S. 
at 248. In aclassification action once the court has decided that no mate- 
rial facts are in dispute, it is then left with a purely legal question involv- 
ing the meaning and scope of the tariff provision and whether it includes 
the imported merchandise. See National Advanced Systems v. United 
States, 26 F.3d 1107, 1109 (Fed. Cir. 1994). However, the “movant bears 
the burden of demonstrating absence of all genuine issues of material 
fact.” SRI International v. Matsushita Electric Corporation of America, 
775 F.2d 1107, 1116 (Fed. Cir. 1985)(citations omitted). This burden may 
be met by submission of affidavits. USCIT R. 56(c). Ifa party submits an 
affidavit in support of or in opposition to a motion for summary judg- 
ment, the form of the affidavit must comply with USCIT R. 56(e), which 
requires that it be made on personal knowledge, setting forth facts that 


would be admissible in evidence, and shall show affirmatively that the 
affiant is competent to testify as to the matters stated therein. A lack of 
sufficient documentation and explanation as to the basis of an affiant’s 
knowledge will constitute a fatal defect on the face of the motion. United 
States v. FH. Fenderson, Inc., 10 CIT 758, 761, (1986) (citing Fortune 
Star Products Corp. v. United States 78 Cust. Ct. 184, 188 C.R.D. 77-3 
(1977)). 


IV. DISCUSSION 


In order to overcome the presumption of correctness that attaches to 
Customs’ factual determinations, and make out a prima facie case, 
Plaintiff must come forward with sufficient evidence. Only if the Plain- 
tiff makes out a prima facie case with supporting documents is it incum- 
bent upon Customs to respond with its own evidence. In this case 
summary judgment for Plaintiff is appropriate only if Plaintiff's claims 
are sufficiently supported as a matter of law. Ifthe court must weigh the 
credibility of evidence, that becomes a fact-finding role, and it is neces- 
sary to go to trial. See E.I. Dupont de Nemours & Co. v. United States, 24 
Cla, , 123 F Supp. 2d 637, 643 (2000). 

There are five essential facts that need to be established for Plaintiff 
to prevail on its claim of duty-free treatment under the IFTA. If Holford 
cannot provide evidence for each of these points, its claim fails: first, the 
total imported value of the product, which both sides concede to be be- 
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tween $8.35 and $9.45 (Pl.’s St. of Material Facts 11 4-8); second, that 
the cutting costs per jean were $0.70 for work done in Israel; third, that 
the subassembly costs per jean, done by contract with Argaman Indus- 
tries of Israel, were $2.30-2.50 per jean; fourth, the cost of washing, 
packing and inspecting the jeans, done in Israel prior to shipment to the 
United States, was $0.20 per jean; and fifth, that the jeans entered into 
the Israeli market before being shipped to the U.S.5 

In support of its motion, Plaintiff submits the following documenta- 
tion: entry forms for the Port of Newark; Certificate of Origin from Is- 
rael; proforma invoices issued by Holford Israel; commercial invoices 
issued by Yui Fat Company Ltd.; cutting records as to the number of 
jeans cut in Israel; sub-contracts between Yui Fat Co. Ltd. and Holford 
Israel stating total cost of cutting in Israel; invoices from Argaman for 
subassembly work; bills of lading for the jeans from Haifa, Israel to 
Hong Kong; bills of lading from Haifa to New York; and an affirmation 
by Glenn Fleisher, former production manager of the Holford Israel 
plant. 

The Fleisher affirmation is the linchpin of Holford’s support for its 
motion for summary judgment. It provides the only evidence accredit- 
ing the invoices from Argaman accounting for the $2.30 charge for the 
assembly work. It is the only evidence offered to establish the $0.20 in- 
specting and packing charge. Finally, it is the only evidence offered to 
confirm the cost (as opposed to quantity) of the $0.70 charge for cutting 
in Israel. Defendant asks that the affirmation be “disregarded in consid- 
ering these cross-motions for summary judgment,” because it “does not 
provide the type of support contemplated by the Rules of this Court.” 
Def.’s Br. at 10. Under Rule 56(e), supporting affidavits “shall be made 
on personal knowledge, shall set forth such facts as would be admissible 
in evidence, and shall show affirmatively that the affiant is competent to 
testify to the matters stated therein.” Defendant objects to the whole of 
the Fleisher affirmation. The court, however, need only inquire as to the 
affirmation’s ability to support the facts at issue in the summary judg- 
ment motion. 

The affirmation was prepared several years after the process it details 
occurred. and is dated August 16, 2001. Holford stopped the manufac- 
turing at issue in “late 1993.” Fleisher Aff. at 113. Mr. Fleisher claims he 
was a “resident of Israel and was employed by Holford Industrial Ltd. as 
the manager of operations at its plant in Kiryat Shemona, Israel.” Jd. at 
13. Mr. Fleisher is currently a resident of Australia. Jd. 

The Fleisher affirmation claims that the “records * * * submitted 
* * * with the material statement of facts constitute the business re- 
cords of Holford Industrial Limited of Israel which were generated and 
kept in the normal course of business.” Jd. at 1 2. Fleisher claims that as 
part of his job as manager of operations he oversaw importing and ex- 
porting of goods, scheduling of production and assignment of work to 


5 Under HTSUS General Note 8(b)(ii) goods are eligible as “products of Israel” only if: 
“each article is imported directly from Israel * * * into the customs territory of the United States. * * *” 





U.S. COURT OF INTERNATIONAL TRADE 123 


the employees, keeping of financial records, oversight of the financial 
staff and related matters. Id. at 13. He also claims that he was responsi- 
ble for the verification and preparation of shipping documents, certifi- 
cates of origin and multi-country declarations required by Customs. Id. 

To support Plaintiffs claim that the cutting was done in Israel at a 
cost of $0.70 per jean, Holford relies on the affirmation of Glenn Fleish- 
er, a copy of a sub-contract between Yui Fat and Holford Israel, and 
weekly summary sheets prepared by Holford Israel. Defendant con- 
tends this is not conclusive evidence because it does not allow Customs 
or the court to verify the costs. Customs asked Holford to submit cutting 
tickets, salary records, workers’ time cards or other information, which 
Customs traditionally looks at to determine cutting costs. A combina- 
tion of cutting tickets and salary information allows Customs to calcu- 
late the cost of cutting per jean. The affirmation of Mr. Fleisher states 
that following the instruction of Holford’s lawyers, he “calculated that 
the direct cost of production for each pair of jeans was $0.70 each.” 
Fleisher Aff. at § 7. 

To establish the $0.70 amount, Mr. Fleisher does not indicate any spe- 
cific documents that he relied on to make this calculation or any subto- 
tals that he used. No documents indicating the subtotals or cost 
amounts were submitted by Plaintiff to support the Fleisher affirma- 
tion. The affirmation indicates only the methodology and final result. 
Without any of these supporting documents the Fleisher affirmation 
lacks foundation and offers no facts which would be admissible. See Ta- 
marin v. Adam Caterers, Inc., 13 F.3d 51, 53 (2d Cir. 1993) (“Summary 
evidence is admissible as long as the underlying documents also consti- 
tute admissible evidence and are made available to the adverse 
party”)(citations omitted). Careful scrutiny of Mr. Fleisher’s affirma- 
tion is warranted because the statements he makes are ex parte and not 
subject to cross-examination. “Moreover. they are entitled to little 
weight, being incomplete and based on unproduced records, and having 
been executed years after the transaction to which they attest.” Andy 
Mohan, Inc. v. United States, 63 C.C.PA. 104, 107, 537 F2d 516, 518 
(1976). The lack of documentation, cost details, and explanation, as to 
the basis of the affiant’s knowledge of the costs of the stages in the as- 
sembly process “is a fatal defect in the affidavit,” and as a result his af- 
firmation cannot be given any weight. Fortune Star, 78 Cust. Ct. at 188. 

The sub-contract (Ex. E) memorializes an agreement between Yiu Fat 
Company of Kowloon, China and Holford Israel for cutting to be done at 
$0.70 per jean.® Like Mr. Fleisher’s affirmation, this document is con- 
clusory, with no supporting material to indicate its source. The docu- 
ment does not specify where the cutting is to take place, though Mr. 
Fleisher claims it is in Israel, and the sub-contract states that the fin- 
ished work is to be sent to China via Hong Kong, implying that the cut- 
ting will take place in Israel. 


6 This document is not inclu the suj g exhibits to Court No. 95-09-01259. Therefore, in that 
Mr. Fleisher’s affirmation stands to support t 7 
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The asserted fact contained in the contract documents, and at one 
point in Mr. Fleisher’s affirmation may be admissible if proper founda- 
tion is established. “At the court’s discretion, calculations are admissi- 
ble into evidence if the underlying data upon which they are based is 
admissible.” Verson, a Div. of Allied Products Corp. v. United States, 22 
CIT 151, 156 n.11, 5 F Supp. 2d 963, 968 n.11 (1998)(citations omitted). 
However, Plaintiff does not offer any documents to support the calcula- 
tions and does not even indicate the existence of such documents. In- 
deed, Customs repeatedly requested these documents before denying 
the product duty-free treatment. Without any supporting evidence, the 
$0.70 calculation is not admissible and cannot serve to advance Plain- 
tiffs claims. 

Similar problems exist with Plaintiff's attempt to establish the $0.20 
charge per jean for inspection and packing, and the $2.30-2.60 charge 
for the outsourced subassembly by Argaman Industries in Israel. The 
only direct evidence to support the $0.20 amount for inspecting and 
packing in Israel is Mr. Fleisher’s affirmation. See Fleisher Aff. at 1 10. 
He states: 


Upon return from Israel, the goods were unpacked from the con- 
tainers, sorted according to the requirements of the order to be 
shipped, inspected and where necessary, repairs were made. Again 
we calculated the direct costs of processing the jeans. This included 
the cost of importing and trucking the jeans to the facility, the open- 
ing and sorting of the boxes, the inspection of the goods, the prepa- 
ration of the necessary packing lists and other documentation for 
shipment, and the return trucking to the p[ort]. This was calculated 
to be $0.20 per unit. 


Id. As with Fleisher’s statements about the $0.70 charge for cutting, 
there are no receipts, payroll documents, or other supporting docu- 
ments. While a fact does not have to be in admissible form for summary 
judgment purposes, it must be shown that it will be admissible. See US- 
CIT R. 56(e). A careful examination of Mr. Fleisher’s statement shows it 
does not stand up on its own. First, it claims the goods were inspected 
and packed upon “return from Israel.” Fleisher Aff. at 1 10. The court 
assumes this is a mistake and Plaintiff meant to say from China. Second, 
he states “we calculated,” but does not state upon which documents or 
numbers he relied, and how much of the costs were incurred by Holford 
employees or by outside vendors. Jd. Finally, he states “[t]his was calcu- 
lated,” without saying he was the one who performed the calculations. 
Id. Without supporting documents or clarification of the affirmation, 
the $0.20 cost would not be admissible, and Holford does not indicate in 
any way that it has access to the supporting documents.’ 

To support the $2.30-2.60 cost of subassembly by Argaman Indus- 
tries, Holford offers two pieces of evidence. Holford first offers invoices 


7 The government has offered to settle this case if Holford provided a sufficient amount of evidence. While the parties 
may dispute what is a sufficient quantum of evidence, there is no indication that Holford would be able to produce any 
additional evidence should this case proceed to trial. See Def.’s Reply to Pl.’s Response to Def.’s Cross-Mot. for Summ. J. 
at 4n.6. 
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from Argaman, without any supporting documentation. Holford claims 
that supporting documents are under the control of Argaman, a third 
party, and it does not have access to them. However, Holford does not 
provide any of its own documentation, such as proof of payment or ac- 
counting records to confirm the amount paid to Argaman. The second 
piece of evidence offered is the affirmation of Mr. Fleisher. Mr. Fleisher 
can state only that the bill was received by Holford Israel, but cannot 
verify the actual costs. Nor does he provide proof of:actual payment; doc- 
uments that should be in Holford’s control. 

The last of the five elements Holford is required to establish, with 
facts admissible into evidence, is that the jeans re-entered the commerce 
of Israel, after final assembly in China, before being shipped to the 
United States. While Holford does have a bill of lading® from Haifa to 
Newark for the jeans, there is no evidence that the jeans entered Israeli 
commerce (and therefore met the “shipped from Israel” requirement), 
other than the Fleisher affirmation. Like many of the other elements of 
Holford’s case, the “directly shipped from Israel” component is sup- 
ported only by a bald assertion and no supporting documents. 

Holford has not come forward with a minimal amount of documenta- 
tion to establish a claim based on facts that would be admissible. There 
are serious deficiencies in each element needed to prove duty-free entry. 
In support of its claims, it offers only conclusory statements of former 
employees, based on recollection of past events and documents not be- 
fore the court. Holford has failed to make out a prima facie case sup- 
ported by facts that would be admissible as required by Rule 56. 


V. CONCLUSION 


For the foregoing reasons Plaintiff's Motion for Summary Judgment 
is denied and Defendant’s Motion for Summary Judgment is granted. 
The case is dismissed. Judgment will be entered accordingly. 


8 Exhibit H in Court No. 95-01-00010 and 95-10-01321. Ex. G in Court No. 95-09-01259 
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MEMORANDUM 


AQUILINO, Judge: As discussed in the slip opinion 01-57,25 CIT _—__ 
(2001), filed herein, familiarity with which is presumed, this court was 
unable to resolve all of the issues raised by the parties’ pleadings and 
subsequent cross-motions for summary judgment. That opinion did 
hold that, as a matter of law, the plaintiff surety for the importer of 
Entry No. 81-534208-9 was entitled to formal notification by the U.S. 
Customs Service of the suspension of the liquidation of that entry. Cus- 
toms claims to have provided such notice, which the plaintiff denies, 
both sides’ having submitted affidavits or declarations in support of 
their respective cross-motions on this issue. The court determined to re- 
quire the individuals who subscribed to those submissions to appear at a 
trial and undergo cross-examination upon the long-held belief that that 
kind of interrogation is the surest test of truth and a better security than 
the oath. See, e.g., John Henry Wigmore, Treatise on the System of Evi- 
dence in Trials at Common Law, vol. 3 (1904); Francis L. Wellman, The 
Art of Cross-Examination (1903); Sir Matthew Hale, History of the 
Common Law, ch. 12 (1680). 


I 


With one exception, excusable de bene esse, the original affiants and 
declarants in this case appeared in open court, where they and other wit- 
nesses were subjected to some fine cross-examination by opposing coun- 
sel. Their questioning, however, did not transform the sum and 
substance of the record now more-fully established, and upon which the 
court makes the following findings of fact!: 

1. In TD. 72-161, the U.S. Secretary of the Treasury reported his 
“finding of dumping” with respect to Large Power Transformers From 
Italy, 37 Fed.Reg. 11,772 (June 14, 1972). 


110 the extent the court’s findings in slip opinion 01-57 are germaine to that which has now been tried, they are 
hereby incorporated herein by reference 
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2. That finding of dumping remained in full force and effect during the 
administrative dispute underlying this case. 

3. In fulfillment of its contract per U.S. Department of the Interior, 
Bureau of Reclamation Solicitation No. DS—7371, Power Transformer, 
Grand Coulee Left Powerplant, Columbia Basin Project, Washington?, 
Industrie Elettriche di Legnano, Italy manufactured and shipped equip- 
ment to that electrical facility. 

4. The contract equipment entered the United States at the port of 
Seattle, Washington, Entry No. 81-534208-9. 

5. The importer of record was The Legnano Electric Corporation, as 
consignee for the Bureau of Reclamation. 

6. On or about November 25, 1980, Frank P Dow Co., Inc., as attor- 
ney-in-fact for The Hanover Insurance Company, executed an Immedi- 
ate Delivery and Consumption Entry Bond (Single Entry) on Customs 
Form 7551 for Entry No. 81-534208~9 in the amount of $358,000.00. 
See Defendant’s Exhibit A. 

7. EW. Myers & Company succeeded Frank P Dow Co., Inc. as the 
agent for The Hanover Insurance Company, the surety with regard to 
the consumption entry bond herein. 

8. Liquidation of Entry No. 81-534208-9 was suspended pursuant to 
statute. 

9. Suspension of liquidation of an entry subject to an outstanding an- 
tidumping-duty order pending administrative review thereof by the In- 
ternational Trade Administration, U.S. Department of Commerce 
(“ITA”) is for an indefinite period of time. 

10. Generally, notice of suspension of liquidation pending ITA admin- 
istrative review was provided only once by the Customs Service. 

11. Such notice of suspension of liquidation was provided on Customs 
Form 4333A. 

12. The Customs Form 4333A had space delineated for information 
encaptioned from left to right “series, type and entry no., date of entry, 
liquid[ation] code, initial amount, liquidation amount” and below right 
“importer number, date of liquidation”. 

13. The parties could not or did not either discover before, or produce 
at, the trial a Customs Form 4333A bearing any such prescribed infor- 
mation relative to this case. 

14. The parties could not or did not either discover before, or produce 
at, the trial a Customs Form 4333A, or copy thereof, either sent to or re- 
ceived by the plaintiff in this case. 

15. The Customs Forms 4333A produced at trial were blank samples, 
as is the photocopy of one marked and received in evidence herein as De- 
fendant’s Exhibit U2. 

16. Defendant’s Exhibit B in evidence herein is a photocopy of a Cus- 
toms computer printout extracted on January 27, 1993 from Service 
data that references six times the entry at issue herein, three of which 


2 Plaintiff's Exhibit P-3. 
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include the name and address of the Legnano Electric Corporation and 
three of which include the name and address of the Hanover Insurance 
Company, and that also references a mail cycle encoded to reflect partic- 
ular weeks in 1981, 1982, and 1983. 

17. In its Final Results of Antidumping Duty Administrative Review; 
Large Power Transformers From Italy, 52 Fed.Reg. 46,806 (Dec. 10, 
1987), the ITA set 71.40 percent as the margin of Industrie Elettriche di 
Legnano’s dumping at the time of the entry at issue herein. 

18. Pursuant to this ITA final determination, antidumping duties on 
Entry No. 81-534208-9 were computed to amount to $292,638.12. 

19. The Customs Service liquidated Entry No. 81-534208-9 on June 
10, 1988. 

20. The Legnano Electric Corporation did not remit the antidumping 
duties or any interest accruing thereon, whereupon the Customs Ser- 
vice made a demand therefor upon the surety. 

21. In January 1989, the surety filed a protest with Customs, No. 
3001-9-000059, challenging the Service’s demand upon it. See Defen- 
dant’s Motion for Summary Judgment, Appendix 6 (Defendant’s Exhib- 
it O). 

22. In ruling HQ 224397, dated March 1994, the Customs Service de- 
nied the surety’s protest with respect to payment of the antidumping 
duties demanded but granted it with respect to payment of interest. See 
Defendant’s Motion for Summary Judgment, Appendix 7 (Defendant’s 
Exhibit P). 

23. On or about April 7, 1994, the surety tendered and the Customs 
Service received all of the duties demanded. 

24. In its slip opinion 01-57 filed herein, the court held that the affida- 
vits submitted in support of plaintiff's motion for summary judgment, 
at a minimum, rebutted the presumption that notice to the surety was in 
fact given, whereupon at the trial the defendant was called upon to ad- 
duce its evidence first. 

25. The papers for Entry No. 81-534208-9, Defendant’s Exhibit A, 
were timely annotated “S” (for suspension) by the responsible Customs 
Service officer. 

26. The Trade Agreements Act of 1979 went into effect during the cal- 
endar year of Entry No. 81-543208-9, at which time the Customs Ser- 
vice was relying on the “old revenue system”. Trial transcript (“Tr.”), p. 
90. 

27. The Customs Service’s Automated Commercial System or “ACS”, 
upon which the defendant relied at trial, first became operational in 
1984. See, e.g., Tr., p. 90. 

28. At the time of Entry No. 81-534208-9, Customs Forms 4333A 
were printed automatically in series and then detached from each other 
and sealed individually for mailing. 

29. Customs Service records reference some 18,000 notices of exten- 
sions or suspensions of liquidation to The Hanover Insurance Company 
during 1981, 1982, and 1983. 
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30. Most Customs Service notices to The Hanover Insurance Compa- 
ny during 1981, 1982, and 1983 were of extensions, as opposed to sus- 
pensions, of liquidation. 

31. One employee of The Hanover Insurance Company was responsi- 
ble for processing all such Customs Service notices during 1981, 1982, 
and 1983. 

32. That one employee of The Hanover Insurance Company responsi- 
ble for processing all such Customs notices during 1981, 1982, and 1983 
was familiar with Service notices of suspension of liquidation on Cus- 
toms Form 4333A. 

33. That one employee of The Hanover Insurance Company responsi- 
ble for processing all such Customs notices during 1981, 1982, and 1983 
has no recollection of having received or reviewed a Service notice of the 
suspension of the liquidation of Entry No. 81-534208-9. 

34. All Customs Service notices to The Hanover Insurance Company 
of extensions or suspensions of liquidation in 1981, 1982, and 1983 were 
subject to review and audit by that surety’s national underwriting man- 
ager. 

35. The Hanover Insurance Company’s national underwriting man- 
ager considered Customs Service notices of suspension of liquidation to 
be more important than notices of extension of liquidation. 

36. The Hanover Insurance Company’s national underwriting man- 
ager was familiar with Service notices of suspension of liquidation on 
Customs Form 4333A. 

37. The amount of the single entry bond in this case would have made 
it subject to regular audit by The Hanover Insurance Company. 

38. The Hanover Insurance Company established files for bonds and 
underlying entries subject to its audit. 

39. No such audit file was established or later discovered with regard 
to Entry No. 81-534208-9. 

40. FW. Myers & Company reported monthly to The Hanover Insur- 
ance Company on the status of outstanding Customs bonds. 

41. FW. Myers & Company did not inform The Hanover Insurance 
Company of the Customs Service’s suspension of the liquidation of 
Entry No. 81-534208-9. 

42. The Hanover Insurance Company’s national underwriting man- 
ager was not aware of the outstanding Treasury Department finding of 
dumping of large power transformers from Italy at the time of Entry No. 
81-534208-9. 

43. Copies of Customs Service notices of suspension of liquidation in- 
volving bonds underwritten by The Hanover Insurance Company were 
placed in a master file by that surety. 

44. No copy of a Customs Service notice of the suspension of the liqui- 
dation of Entry No. 81-534208-9 was discovered in the master file for 
such notices maintained by The Hanover Insurance Company. 
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45. Customs Service notices of extensions and of suspensions of liqui- 
dation involving bonds underwritten by The Hanover Insurance Com- 
pany were forwarded on a regular basis to FW. Myers & Company. 

46. One employee of FW. Myers & Company was responsible for re- 
ceiving and filing all such Customs Service notices forwarded by The 
Hanover Insurance Company during 1981, 1982, and 1983. 

47. That one employee of FW. Myers Company responsible for receiv- 
ing and filing all such Customs notices forwarded by The Hanover In- 
surance Company during 1981, 1982, and 1983 was familiar with 
Service notices of suspension of liquidation on Customs Form 4333A. 

48. That one employee of FW. Myers Company responsible for receiv- 
ing and filing all such Customs notices forwarded by The Hanover In- 
surance Company during 1981, 1982, and 1983 has no recollection of 
having received from The Hanover Insurance Company a Service notice 
of the suspension of the liquidation of Entry No. 81-534208-9. 

49. That one employee of FW. Myers Company responsible for receiv- 
ing and filing all such Customs notices forwarded by The Hanover In- 
surance Company during 1981, 1982, and 1983 set up files for all Service 
notices of suspension of liquidation received by her. 

50. That one employee of FW. Myers Company responsible for receiv- 
ing and filing all such Customs Service notices forwarded by The Han- 
over Insurance Company during 1981, 1982, and 1983 has no 
recollection of having established a file for Entry No. 81-534208-9 in 
conjunction with the suspension of its liquidation. 

51. That one employee of FW. Myers Company responsible for receiv- 
ing and filing all such Customs Service notices forwarded by The Han- 
over Insurance Company during 1981, 1982, and 1983 was unable to 
discover for production in this case any file established for Entry No. 
81-534208-9 in conjunction with the suspension of its liquidation. 


II 


Each of the government’s witnesses who appeared and testified at the 
trial herein lent support to the long-standing judicial presumption that 
civil servants carry out their official duties in an orderly and regular 
manner under the law. Cf United States v. Chemical Foundation, Inc., 
272 US. 1, 14-15 (1926); U.S. Postal Service v. Gregory, 534U.S.1,__, 
122 S.Ct. 431, 436 (2001). 


A 


None of them, however, was able to unrebut the corollary presump- 
tion in this case that such expectable regularity resulted in the requisite 
notice to the surety. Cf Int’l Cargo & Surety Ins. Co. v. United States, 15 
CIT 541, 544, 779 FSupp. 174, 177 (1991). Two of them, namely, Arthur 
Versich and Roger Odom, also testified from their acquired perspectives 
at the Customs Service’s centralized computer data center with regard 
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to the matter of Ford Motor Co. v. United States, wherein the court 
found that the 


computer systems in place at Customs for the preparation and mail- 
ing of extension notices are sufficient to give rise to the presump- 
tion that Customs properly prepared and mailed the notices of 
extension of liquidation. 


These notices are presumed to have been received by the plaintiff, 
who has the burden of proving non-receipt.® 


The court held that the plaintiff did not satisfy this burden, essentially 
because the court was 


not persuaded that Ford’s internal record retention and transmit- 
tal system could account adequately for all incoming mail so as to 
preclude the misplacement of extension and suspension notices. 


21 CIT at 1001-02, 979 FSupp. at 889. While that opinion mentions 
both kinds of notices, in that action extensions of liquidation remain the 
issue, which kind the evidence in this case clearly shows to be much 
more commonplace and thus numerous and infinitely more difficult to 
keep track of. Whatever the problems of the Ford Motor Company in 
fielding such notices (and even of The Hanover Insurance Company), 
the record now established at bar reflects a concerted, coordinated effort 
by the plaintiffto husband each and every one of the much-less-frequent 
notices of suspension of liquidation received by it from Customs. Indeed, 
an anomaly in this case is that, while defendant’s exhibit B lists notices 
of suspension to Hanover in 1981, 1982, and 1983, the standard Service 
operating procedure has been to provide but one such notice, doubtless 
due to the indefinite duration of most, if not all, suspensions. 

Once, as herein, the government’s presumption of notice has been re- 
butted, it is incumbent upon Customs to prove mailing. See, e.g., FW. 
Myers & Co. v. United States, 6 CIT 215, 216-17, 574 FSupp. 1064, 1065 
(1983), citing Orlex Dyes & Chemicals Corp. v. United States, 41 
Cust.Ct. 168, 170, C.D. 2036, 168 FSupp. 220, 222 (1958). The Service 
should best do so by producing an individual involved in delivering its 
notices to the mail, for example, or having been somehow or -where 
within the ambit of attempted forwarding to an importer and surety. 
See, e.g., United States v. Int’l Importers, Inc., 55 CCPA 43, 52-53, C.A.D. 
932 (1968), citing Compass Instrument & Optical Co. v. United States, 
47 Cust.Ct. 10, C.D. 2271 (1961); Orlex Dyes & Chemical Corp. v. United 
States, supra; Clayton Chemical & Packaging Co. v. United States, 38 


391 CIT 983, 1001, 979 F.Supp. 874, 889 (1997), vacated and remanded for trial, 157 F.3d 849 (Fed.Cir. 1998), dis- 
missed after trial, 24 CIT , 116 FSupp.2d 1214 (2000), rev’d and remanded, 286 F.3d 1335 (Fed.Cir. 2002). 
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Cust.Ct. 617, R.D. 8774, 150 FSupp. 628 (1957). The defendant has not 
done so in this case*, whereupon it became necessary for it to adduce 


proof of an invariable custom or usage in an office of depositing mail 
in a certain receptacle, that the letter in question was deposited in 
such receptacle, and in addition there must be testimony of the em- 
ployee, whose duty it was to deposit the mail in the post office, that 
he either actually deposited that mail in the post office, or that it 
was his invariable custom to deposit every letter left in the usual re- 
ceptacle, and that he never failed in carrying out that custom. 


United States v. Int’l Importers, Inc., 55 CCPA at 53, quoting United 
States ex rel. Helmecke v. Rice, 281 Fed. 326, 331 (S.D. Tex. 1922). 

Again, the defendant has not done so. Essentially, the only document 
of any moment produced by the defendant is its exhibit B, which is noth- 
ing more than a computer abstract derived more than a decade later via 
a program not in existence at the time notice should have been provided 
to the surety now at bar. While the faith exhibited by defendant’s wit- 
nesses in their computerized system(s) may be well-placed, difficult 
cases such as this should not be decided upon after-the-fact, electroni- 
cally-based faith alone. 


B 


To assume, on the other hand, acceptable proof of mailing would raise 
a presumption of delivery. See, e.g., Rosenthal v. Walker, 111 U.S. 185, 
193 (1884); Intra-Mar Shipping Corp. v. United States, 66 Cust.Ct. 3, 
5-6, C.A.D. 4160 (1971). Of course, that presumption is also rebuttable. 
See, e.g., Francis Wharton, A Commentary on the Law of Evidence in 
Civil Cases, vol. 2, $1323 (2d ed. 1879). Indeed, 


[p]roof of mailing is not ipso facto proof that the notice was given to 
the importer, where the unrefuted testimony is that no notice was 
received. 


Intra-Mar Shipping Corp. v. United States, 66 Cust.Ct. at 6, citing 
United States v. Int’l Importers, Inc., supra. To be sure, to 


require the government to prove not only mailing, but actual re- 
ceipt of Form 4333-A by the importer, would erect a virtually unas- 
sailable hurdle. Rarely, if ever, would the government possess or 
elicit proof of receipt from an importer claiming nonreceipt. 


A.N. Deringer, Inc. v. United States, 20 CIT 978, 993 (1996). Cf Ford Mo- 
tor Co. v. United States, supra; Prosegur, Inc. v. United States, 25 CIT 
____, 140 FSupp.2d 1370 (2001). Hence, that has not been the approach 
taken in this case. Rather, the plaintiff has presented its witnesses in 
open court for cross-examination by government counsel, which, how- 
ever skillful, did not diminish their original attestations of nonreceipt. 
Moreover, their testimony buttressed the appropriateness of accepting, 


4 Apparently, those particular individual(s) were not Customs officers, rather civilian contractor(s). See Tr., p. 137. 
The one government witness at the trial who could have been a direct participant in the notification process proved not 
to have been. See id. at 18, 21, 39, 40. Cf. United States v. Getz Brothers & Co., 55 CCPA 90, C.A.D. 938 (1968)(Customs 
Deputy Collector testified that he personally processed entries and notices with regard thereto, including stamping, 
dating, and mailing, always in the presence of a witness). 
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de bene esse, the affidavit of the other Hanover witness with integral 
knowledge of the receipt, review, filing, and forwarding of all Customs 
notices of suspensions of liquidation by the plaintiff. Finally, plaintiff's 
counsel were able to elicit upon cross-examination of defendant’s wit- 
nesses the existence of Service glitches. According to Mr. Versich, for ex- 
ample, Customs discovered in 1989, notwithstanding the operation of 
its more sophisticated “ACS” by then, that several thousand notices, 
dating back to 1986, had not been actually printed and thus delivered. 
See Tr., p. 105. On his part, Mr. Odom admitted that the “old”® computer 
revenue system in effect at the time of Entry No. 81-534208-9 was more 
prone to errors than the one underlying the problem discovered in 1989. 
See id. at 136-37. 


C 


Be those particular imperfections as they were, whichever side better 
sustains its burden(s) of proof must be the prevailing party. And a fair 
preponderance of the evidence has been held to be that standard in a civ- 
il suit like this. E.g., Addington v. Texas, 441 U.S. 418, 423 (1979); St. 
Paul Fire & Marine Ins. Co. v. United States, 6 F.3d 763, 769 (Fed.Cir. 
1993). The court of appeals in St. Paul defined preponderance of the evi- 
dence in civil actions to mean “the greater weight of evidence, evidence 
which is more convincing than the evidence which is offered in opposi- 
tion to it.” 6 F3d at 769, quoting Hale v. Dep’t of Transp., 772 F2d 882, 
885 (Fed.Cir. 1985). 

Here, the evidence now on the record clearly favors the plaintiff in 
terms of both weight and content. In fact, there is little left of defen- 
dant’s position once the legal presumptions appropriately favoring its 
role and circumstance were rebutted by the plaintiff with regard to noti- 
fication by the Customs Service of the suspension of the liquidation of 
Entry No. 81-534208-9. 


III 


Plaintiff's preponderance on the issue of notice is so clear-cut that the 
court hereby concludes that its resolution of the other issue reserved by 
slip opinion 01-57 for the trial, to wit, whether or not the Customs Ser- 
vice failed to follow the ITA’s liquidation instructions’, is not now neces- 
sary. Judgment will enter accordingly. 


5 See, e.g., Tr., pp. 241-43. Compare A.N. Deringer, Inc. v. United States, 20 CIT 978, 981 (1996)(the employee in a 
similar role at Deringer not called to testify and no explanation for her absence from trial offered by the plaintiff) and 
Sanford Steel Pipe Products Co. v. United States, 68 Cust.Ct. 192, 195, C.D. 4359 (1972): 

* * Neither the mailroom girl nor the export manager, who sometimes got mail destined for the import manager, 
was called as a witness in the case, and their nonappearance as witnesses in the case remains unexplained|;] 
with Orlex Dyes & Chemicals Corp. v. United States, 41 Cust.Ct. 168, C.D. 2036, 168 FSupp. 220 (1958)(the necessary 
witnesses in the established path of receipt of Customs Service notices each called to testify, thereby buttressing pre- 
— of nonreceipt) 
67, p. 90. 


7 See Slip Op. 01-57, p. 22 and 25CIT___,n. 5. 
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